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FOREWORD 


Current census statistics reflect not only a tremendous expansion of 
population in this country, but a substantial increase in urbanization as well. 
A considerable part of our population increase of thirty million the past ten 
years is to be found in the American cities. Thus, while the population in 
Illinois grew from 8,712,176 to 10,005,955 in the period 1950-1960, a 14.9% 
increase, many of our cities were growing even faster: Aurora, 25.5%; 
Decatur, 16.6%; Joliet, 28.6%; Rockford, 35.5%; Waukegan, 42.4%. 
Another part of this story, supported by the statistics in Mr. Graham’s 
article, is the tremendous geographical expansion of many cities in the 
country. This growth, along with the increased demand for services admin- 
istered by or through local municipalities, makes it clear that the operation 
of our municipal corporations is big business. So it is, as Mr. Strayhorn 
observes in his article, that the city of Chicago now employs more persons 
than does any one of the large Chicago-area industrial corporations, with 
but one exception. 

The obvious conclusion is that today, more than ever before, the prac- 
ticing attorney can expect to be called upon to deal with problems in the 
municipal law field. Whether advising or acting for a municipal corporation 
or representing the citizen dealing with his local government, the lawyer 
will find himself concerned with a body of law that is far from static. No 
longer are all courts satisfied to resolve municipal tort liability cases by 
merely applying the governmental function-proprietary function distinction. 
No longer are municipal employees being denied the rights concomitant to 
the right to organize enjoyed by their counterparts in private industry. 

This issue of the Law Forum is devoted to an examination of some of 
these problems. Mr. Ancel, in his article on municipal contracts, examines 
in detail the pitfalls awaiting those persons contracting with municipalities. 
As Mr. Ancel observes, these difficulties are by no means new, but the in- 
creased amount of municipal contracting and the possible serious conse- 
quences to one who has performed services for the city under an illegal 
contract makes this subject most current. 

In the article on municipal employees, Mr. Strayhorn traces the chang- 
ing attitudes of the courts toward the right of municipal employees to or- 
ganize, bargain collectively, strike, picket, and toward the closed shop and 
dues check-off in government employment. The second part of his article 
is concerned with the civil liberties of municipal employees, including prob- 
lems involving loyalty oaths, refusal to testify and refusal to waive immunity. 
Mr. Strayhorn, who concludes that “the future of employee-employer rela- 
tionships between governmental agencies and their employees is on the 
threshold of great change,” predicts the future course of the law in these 
areas. 

Mr. Frey, writing on subdivision control and planning, notes that the 
general concepts in this area are presently undergoing re-examination. He 
sets forth the existing limitations on subdividers and developers and explores 








the question of how great a burden constitutionally can be placed upon 
them. The procedures for subdivision control and planning in Illinois are 
considered, with special emphasis upon the problem of conflict between 
governmental units at various levels. 

Somewhat akin to these issues are the problems considered by Mr. Gra- 
ham in his article on municipal boundaries. He treats the major aspects of 
mechanics involved in establishing and changing municipal boundaries in 
Illinois. By way of contrast to the Illinois provisions, Mr. Graham examines 
the efforts of other states to permit annexation without consent. 

Mr. Froehling succinctly deals with the traffic problem in IIlinois cities. 
He explores the approach of the Illinois courts toward ordinances prohibit- 
ing or restricting parking on the streets. The control of off-the-street 
parking, including zoning to insure that new enterprises provide adequate 
parking, and the restriction of the weight, speed and use of vehicles on 
city streets are also treated. , 

The subject of municipal tort liability is bound to be of interest in 
Illinois due to the recent Molitor decision. Mr. Hickman very carefully 
traces the developments from the original decision to the legislative reaction 
thereto, on to the decision at rehearing and the subsequent cases. The cur- 
rent developments are placed in proper focus by a scholarly presentation of 
the origins of the immunity doctrine and its extension to municipalities. Mr. 
Hickman concludes with some observations on what future developments 
are likely in this area. 

Because of the outstanding performance of my predecessors, it is with 
some hesitation that I undertake the task of Editor of the Law Forum with 
this issue. Professor John E. Cribbet, the founding editor, deserves much of 
the credit for the fine reputation the Law Forum enjoys. My immediate 
predecessor, Professor Paul O. Proehl, also served with distinction, and is 
to be particularly commended for the special symposium on “Legal Prob- 
lems of International Trade” published under his direction. I shall do my 
best to continue the Law Forum policy of informing and aiding the prac- 
ticing lawyer. 


Wayne R. LaFave 
Editor, Law Forum 


MUNICIPAL CONTRACTS 


BY LOUIS ANCEL * 


THERE IS SOMETHING MISLEADING in including the topic of munic- 
ipal contracts in a symposium on current problems in municipal law. The 
perplexities of so broad a topic deserve more thorough consideration than 
is here possible. And difficulty with the special legal pitfalls of city and 
village contracts is nothing new (as may be seen from the dates of many 
of the cases cited in this article). Nevertheless, these problems are still with 
us and thus current. 

Rather than attempt an over-all treatment of the general subject of 
municipal agreements, or a step-by-step analysis of how such contracts are 
authorized, made, and enforced, the author has confined this article to a 
study of representative cases illustrating some of the peculiar features of 
municipal contract law. 

Municipal corporations, as special creatures of the state, may exercise 
only those powers expressly granted by the legislature, or those implied by 
or necessarily incident to powers granted.! Thus, while a municipality has 
the basic right to contract and be contracted with,? this power is “without 
significance in determining whether it has the power to enter into a partic- 
ular contract.” § 

The Illinois General Assembly has granted numerous specific contrac- 
tual powers to municipalities. In addition, an implied or necessary power 
to contract has been judicially recognized in many situations.5 


* LOUIS ANCEL. Pre-legal and legal education, Northwestern University, 
1924-1931; Corporation Counsel, Village of Maywood; Attorney-at- 
Law, Chicago, Illinois. 


1 Pure Oil Co. v. City of Northlake, 10 Ill. 2d 241, 140 N.E.2d 289 (1956); Branigar 
v. Village of Riverdale, 396 Ill. 534, 72 N.E.2d 201 (1947), and cases cited therein; Eastern 
Ill. State Normal School v. City of Charleston, 271 Ill. 602, 111 N.E. 573 (1916); 8 Int. 
Law & Prac., Cities, Villages, and Other Municipal Corporations § 61 (1954); RHYNE, 
MunicipaL Law § 4—2 (1957); McQuituin, MunicipaL Corporations § 10.03 (3d ed. 
1949). 

“Municipality” and “municipal corporation” are used interchangeably herein to 
mean a city, village, or incorporated town. 

2ILy. Rev. Stat. c. 24, §§ 2—2—12, 2—3—8 (1961). 

3City of Marquette Heights v. Vrell, 22 Ill. App. 2d 254, 261, 160 N.E.2d 593, 
596 (3d Dist. 1959). 

*E.g., Int. Rev. Stat. c. 24, § 11—103—6 (1961) (to lease a municipal airport and 
to contract for its management); id. § 11—19—1 (to contract for collection and disposal 
of garbage); id. § 11—6—2 (to contract for fire protection services to fire districts). 

5 People ex rel. Stead v. Spring Lake Drainage & Levee Dist., 253 Ill. 479, 97 N.E. 
1042 (1912) (power to stipulate in law suit); Euziere v. Highway Comm’r, 346 Ill. 131, 
178 NE. 397 (1931) (power to purchase highway supplies); Tribune Co. v. Thompson, 
342 Ill. 503, 174 N.E. 561 (1930) (power to employ real estate appraisers for public 
improvements); Pierce v. Village of North Utica, 200 Ill. App. 527 (2d Dist. 1916) 
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ULTRA VirEs CoNTRACTS 


There is a primary question which must be resolved in determining the 
legality of a proposed or executed contract: Has the municipal corporation 
the power, under any circumstances, to make this contract? If the answer 
is “no,” the contract is, in the proper sense, ultra vires, and wholly void.® 
Each situation must be considered individually. If no statute grants the 
contractual power in a given instance, the presence or absence of such 
power can be decided only by analyzing the necessity of the power for the 
municipality’s exercise of its recognized functions. This is strictly construed.’ 

The obvious application of this test of sufficiency is the situation where 
the contract bears no reasonable relation to proper municipal functions. 
Where a city attempted to contract for the services of a court stenographer 
in a tort action against its police officers, the court properly lHteld that the 
contract was not for the benefit of the city and the stenographer could not 
recover even though the work was performed.® 

Far more difficult are areas where the advantage to the municipal 
corporation is apparent, but there is no specific, implied, or incidental grant 
of power by the state to the municipality. In Eastern Ill. State Normal 
School v. City of Charleston, the Illinois Supreme Court held invalid a 
contract whereby the city attempted to bind itself to furnish water to a 
state institution for fifty years in consideration of the sum of five dollars 
and the location of the institution in or near the city. The court did not 
fully consider the effect of the fifty-year term as restricting the exercise 
of governmental powers by future city councils, but implied that the promise 
amounted to an unauthorized donation. The advantage to the municipality 
of having the school located in the area was and is perfectly clear. Yet, 


(abst. dec.) (power to employ attendant to enforce smallpox quarantine); Ward v. 
City of DuQuoin, 173 Ill. App. 515 (4th Dist. 1912) (power to hire accountants). 

Such implied power to contract depends upon the general corporate powers of 
municipalities, ILL. Rev. Stat. c. 24, art. 11 (1961), or special powers granted elsewhere 
in the Municipal Code. 

6 Central Transp. Co. v. Pullman Palace Car Co., 139 U.S. 24, 59, 11 Sup. Ct. 478, 
488 (1890): “A contract of a corporation, which is ultra vires, in the proper sense, that 
is to say, outside the object of its creation as defined in the law of its organization, and 
therefore beyond the powers conferred upon it by the legislature, is not voidable only, 
but wholly void, and of no legal effect.” Ruyne, Municipat Law § 10—3 (1957). See 
Avery v. City of Chicago, 345 Ill. 640, 178 N.E. 351 (1931); Branigar v. Village of River- 
dale, supra note 1. 

7City of Marquette Heights v. Vrell, supra note 3, at 263, 160 N.E.2d at 597. 
But see Houston v. Village of Maywood, 11 Ill. App. 2d 433, 437, 138 N.E. 2d 37, 39 
(ist Dist. 1956): “But a power may be implied even though it is not absolutely indis- 
pensable to the effective exercise of those powers expressly granted.” 


8 City of Chicago v. Williams 182 Ill. 135, 55 N.E. 123 (1899). 
9271 Ill. 602, 111 N.E. 573 (1916). 
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having achieved its purpose, the city was permitted to dispute successfully 
the validity of the contract.!° 

Closely related to agreements where the municipal corporation does not 
have the power to contract are contracts where the subject matter is a proper 
area of municipal contracting power, but some element of the agreement 
is beyond it. The supreme court faced such a problem in City of East St. 
Louis v. East St. Louis Gas, Light & Coke Co.,4 where the city contracted 
with the utility for gas to be furnished at a fixed sum per street lamp per 
year for a term of thirty years on condition that the gas company install 
lamps throughout the city. After three years, during which time the utility 
fully performed its obligations, the city refused to pay for some previous 
six month’s service, arguing that the contract was void because it was for 
a term of duration that abridged the governmental power of the munic- 
ipality. The court held that there was no question as to the propriety of 
the purchase of gas as a subject of the city’s contractual power and there- 
fore the contract would be construed as one from month to month, thus 
enforceable so far as it lawfully could be. The city had to pay for the gas 
furnished to it prior to the bringing of the suit and could refuse to honor 
that part of the contract which was executory.!? 

That the institution had fully performed its part of the agreement did 
not trouble the Charleston court, nor would the East St. Louis Gas Com- 
pany’s installation of street lamps—a major consideration for the East St. 
Louis contract—support enforcement of the unexecuted portion of that 
contract on either contractual or equitable grounds. Generally, a munic- 
ipality, unlike other parties, cannot be estopped to deny the validity of its 
contracts, irrespective of performance in reliance thereon.1* 

A question which has not been squarely faced in recent Illinois cases 
is whether, in the absence of statutory authorization therefor,!¢ a munic- 
ipality may recover monies paid out under an ultra vires contract from which 
it has received benefit. There is inconclusive support for the proposition 


10 To the same effect are: City of Danville v. Danville Water Co., 178 Ill. 299, 53 
NE. 118 (1899); Freeport Water Co. v. City of Freeport, 186 Ill. 179, 57 N.E. 862 
(1900), aff'd, 180 U.S. 587, 21 Sup. Cr. 493 (1901). Contra, City of Gainesville v. Board 
of Control, 6 Fla. 2d 116, 81 So. 2d 514 (1955). 

1198 Ill. 415 (1881). 

12 Apparently the city did just that. See East St. L.G.L. & Coke Co. v. City of 
East St. Louis, 47 Ill. App. 411 (4th Dist. 1893). Compare Trustees of Ill. Cent. Hosp. 
v. City of Jacksonville, 61 Ill. App. 199 (3d Dist. 1895), holding void a contract whereby 
village was to furnish water at a fixed rate for 10 years. 

18 Branigar v. Village of Riverdale, 396 Ill. 534, 72 N.E.2d 201 (1947); Eastern II. 
State Normal School v. City of Charleston, supra note 9. Distinguish contracts com- 
pletely within the power of the municipality to make, but improperly made. These may 
be enforced. McGovern v. City of Chicago, 281 Ill. 264, 118 N.E. 3 (1917). 


14 See McCarthy v. City of Bloomington, 127 Ill. App. 215, 217 (3d Dist. 1906). 
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that a municipality may do so,15 but a more justifiable view may be that 
insofar as the contract is executed and there is no showing of fraud, the 
court would leave the parties as it found them. 


REQUIREMENT OF Prion APPROPRIATION 


A certain class of contracts termed ultra vires, but which could more 
correctly be called contracts in violation of a substantial statutory require- 
ment,!® are those which are made where the municipality has failed to pre- 
viously make an appropriation concerning them. Perhaps no other statutory 
restriction on the contractual powers of cities and villages has resulted in a 
greater volume of litigation than the requirement of an appropriation prior 
to entering into a contract or incurring liability. ‘This requirement, in sub- 
stantially the same language, has been imposed on cities and villages since 
1871 and provides in part as follows: 


“No contract shall be made by the corporate authorities, or by any 
committee or member thereof, and no expense shall be incurred by any 
of the officers or departments of any municipality, whether the object 
of the expenditure has been ordered by the corporate authorities or not, 
unless an appropriation has been previously made concerning that con- 
tract or expense. Any contract made, or any expense otherwise in- 
curred, in violation of the provisions of this section shall be null and 
void as to the municipality, and no money belonging thereto shall be 
paid on account thereof.” 17 


This provision has risen again and again to plague individuals and corpo- 
rations who have attempted to establish contractual relations with a city or 
village. It is noteworthy that professional engineers are high on the list of 
persons who have been barred from recovering fees for services rendered 
municipalities by reason of this restriction.!8 

The supreme court has stated the rationale of the statute: 


“The statutory requirement that no contract shall be made by a munic- 
ipality without a previous appropriation to liquidate the liability created 
thereby is imposed for the purpose of protecting the municipal treasury 


15 Village of Dwight v. Palmer, 74 Ill. 295 (1874). Antieau, The Contractual and 
Quasi-Contractual Responsibilities of Municipal Corporations, 2 St. Louis U.L.J. 230, 237 
(1953), flatly states: “It is clear that the municipality can recover funds it has parted 
with under an ultra vires contract,” citing City of Chaska v. Hedman, 53 Minn. 525, 55 
N.W. 737 (1893). Generally, see Note, 34 Minn. L. Rev. 46 (1949). 

16 This distinction is made in Rayne, Municipa, Law § 10—3 (1957). 

17Tii. Rev. Stat. c. 24, § 8—1—7 (1961). Certain special exceptions for emergency 
professional services were added in 1959 and thus not in the law when the leading cases 
herein discussed were decided. 

18 F.g., DeKam v. City of Streator, 316 Ill. 123, 146 N.E. 550 (1925); Selby v. Village 
of Winfield, 255 Ill. App. 67 (2d Dist. 1929) (dictum); Beling v. City of East Moline, 
14 Ill. App. 2d 263, 144 N.E.2d 865 (2d Dist. 1957). 
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against the incurring of liabilities which exceed the appropriation or for 
which none has been made.” 19 


The leading case to illustrate the application of the statute is DeKam 
v. Streator In the DeKam case, sixteen taxpayers of the city filed an 
action to enjoin the city and its officials from paying any further sums to 
an engineer, pursuant to certain contracts between him and the city under 
which he had undertaken to design a sewer system. The contract, entered 
into in February 1919, recited that no prior appropriation had been made 
but stated that an emergency condition existed as a result of certain sanitary 
problems. The following May, the annual appropriation ordinance was 
passed, which included an item for the new sewer system in the amount of 
$5,000. Subsequently, a supplemental agreement was executed which pur- 
ported to ratify and affirm the prior contract. The engineer completed his 
work by March 1920, and submitted his plans and specifications together 
with his bill for $34,263. In May 1920, an appropriation ordinance for the 
next fiscal year was passed which included a similar item and amount for 
the new sewer system. From the two appropriations the engineer was paid 
a total of $8,000, and prior to plaintiffs filing their action the city council 
passed a resolution authorizing the payment of the balance of the bill as 
soon as it could legally be done. 

The supreme court held the contract void as prohibited by law, stating: 


“Since no appropriation of money had been made for the new sewer 
system the contract of February 14, 1919, was void, and not only is 
everyone presumed to have known that the city and all of its officers 
were prohibited from making the contract, but the writing itself shows 
that the parties to it had this prohibition actually in mind at the time, 
for the writing expressly mentions the inability of the city te enter into 
a contract. This instrument was confessedly void, and being void was 
incapable of ratification. The writing of July 1, 1919, which purported 
expressly to ratify, approve and confirm the contract of February 14, 
1919, had no power to give life and validity to that void act. The instru- 
ment of July 1 was not itself a contract, and if it were, it could have no 
effect beyond the appropriation of that year, $5000, for the prohibition 
against incurring any expense unless an appropriation concerning such 
expense should have been previously made was a limitation upon the 
powers of all the officers and departments of the corporation, of which 
all the parties had notice and which they could not disregard.” 4 


In further construing the statute in question the supreme court made 
it clear that in its opinion the statute “is not a regulation of the mode in 
which the city may exercise its power to contract, but is a denial of the 


19 Avery v. City of Chicago, 345 Ill. 640, 651, 178 N.E. 351, 355 (1931). 
20 Supra note 18. 
21 316 Ill. at 132, 146 N.E. at 553-54. 
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power.” 2? In answer to the engineer’s final contention, the court held that 
“the city cannot be estopped to dispute the validity of a contract which it 
had no power to make, for the reason that it has received the consideration.”’?* 

The DeKam case thus clearly established that a contract entered into 
by a city or village without a prior appropriation is considered ultra vires 
in the true sense; that it is therefore void and that the municipality is not 
estopped to deny its validity because it has received the benefits of the 
contract. 

An important exception to the appropriation rule was stated in Tribune 
Co. v. Thompson,?* where it was held that a referendum approving the 
issuance of general obligation bonds, the proceeds of which were to be used 
for certain street improvements, dispensed with the necessity of a prior 
appropriation. The court, relying on out-of-state decisions, reasoned that 
the protection afforded the taxpayer by the requirement of an antecedent 
appropriation was not circumvented when the taxpayer himself authorizes 
the expenditure and the funds are segregated for the purpose approved and 
are beyond the control of the corporate authorities. 

This exception was further extended in Simpson v. City of Highwood * 
to obviate the necessity of a prior appropriation where the payments on the 
contract were to come solely from the funds dervied from the sale of water- 
works revenue bonds. 

The deciding factor, the court determined, was the segregation of 
special funds to satisfy the contract, funds which could not be increased or 
diverted by the corporate authorities. The court held that the DeKam case 
was not controlling and reasoned that the existence of a separate special fund 
accomplished the purpose of the statutory requirement of an appropriation, 
i.e., “to enable the taxpayer to compel the application of public funds to 
the purposes for which they are appropriated, and to prevent the expenditure 
of greater sums for such purposes.” 26 Holding that, under the circum- 
stances, even a referendum was unnecessary, the court said: “In the Thomp- 
son case ... the proceeds were segregated by a referendum. In the case at 
bar the segregation is prescribed by law, as effectual in one case as in the 
other.” 27 

The special fund exception was relied upon by the supreme court in 
Branigar v. Village of Riverdale ** to uphold an agreement made by the 
village without a prior appropriation. Under the terms of the contract the 


22 Id. at 134, 146 N.E. at 554. 

23 Id. at 136-37, 146 N.E. at 555. 

24 342 Ill. 503, 174 N.E. 561 (1930). 
25 372 Ill. 212, 23 N.E.2d 62 (1939). 
°6 Id. at 220, 23 N.E.2d at 66. 

27 Id. at 221, 23 N.E.2d at 66-67. 

28 396 Ill. 534, 72 N.E.2d 201 (1947). 
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subdividers agreed to finance and construct an extension of the village’s 
water system so as to serve the developers’ subdivision, and the village 
agreed to reimburse them on a percentage basis solely from receipts from 
charges made for the use of the water facilities so contructed. The distinction 
made in earlier cases, the court said, is “whether the special fund is a part 
of the general fund or a segregation of income which never becomes a part 
of the general fund.” 2® Finding that the subdividers in the instant case 
could never look to taxes or the village’s general fund for payment, but 
only to the water revenues from the extension of the system they con- 
structed, the court held that this case fell within the rule of the Simpson case. 

It would appear that the Branigar decision, in fact, constitutes a signifi- 
cant extension of that rule. In the earlier cases that established the special 
fund exception, the special and segregated funds arose from the sale of 
bonds. The proceeds of those bonds, as the court noted in the Simpson 
case, could never become part of the municipality’s general corporate fund. 
Presumably, however, the receipts from charges made by water users in 
Riverdale would have become part of the general corporate fund. Branigar 
then seems to stand for the proposition that a prior appropriation is not 
necessary where under the terms of the contract a city or village is bound 
to make payment solely from future income arising from a specific source, 
even though that income might otherwise become part of the general cor- 
porate fund. With respect to the protection intended to be afforded by the 
requirement of a prior appropriation, there would appear to be little differ- 
ence between expending income received or added to the general corporate 
fund and expending future income before it becomes a part of that fund.®° 

Because of its basic inconsistency with other cases in the area, and in 
the absence of subsequent decisions to clarify its implications, the Branigar 
decision should probably not be relied upon beyond the facts of the case 
itself.34 

The distinction established by the DeKam and Simpson cases between 
municipal contracts payable out of the general corporate fund and those 
payable solely out of special segregated funds has also been held to be a 
determinative factor in the question of whether a party contracting with a 
city or village can recover for the benefit conferred on a quantum meruit 
theory. 


29 Id. at 545, 72 N.E.2d at 206. 

30Compare People ex rel. Chadwick v. Sergel, 269 Ill. 619, 110 N.E. 124 (1915), 
which held that miscellaneous receipts of a municipality must be appropriated within 
the same statutory time limit as general tax revenue and that payment of current liabilities 
from a subsequent appropriation of the receipts not derived from taxation could be 
enjoined. 

31 Branigar is discussed in Beling v. City of East Moline, 14 Ill. App. 2d 263, 270-72, 
144 N.E.2d 865, 869 (2d Dist. 1957), but without comment. 
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In the case of DeLeuww, Cather & Co. v. City of Joliet ®? the appellate 
court, following prior decisions involving special assessment proceedings,** 
permitted an engineering firm to recover the value of services rendered pur- 
suant to a contract made without a prior appropriation but providing for 
payment solely out of a special fund to be obtained from a federal grant. 
Relying on the Simpson case, the appellate court found that no prior 
appropriation was necessary and followed the general rule of contract law 
that where one party abandons an express contract, as the city did in this 
case, or makes it impossible for the other party to perform further, such 
other party may treat the contract as rescinded and may sue on quantum 
meruit for the value of his services. 

The appellate court, in Beling v. City of East Moline,** held that a 
quantum meruit action is of no avail when the contract was void in the first 
instance. The contract terms as construed by the court provided for pay- 
ment from a special fund, but upon certain contingencies payment was to 
be made from the municipality’s‘ general fund and no prior appropriation 
for this purpose had been made. 

The 1955 appellate court decision in Brown v. City of Evanston * 
suggests a further element of doubt in this area. As stated in the case head- 
note, the court held: 


“Where city had ample funds available to meet its obligations at time 
it accepted deed pursuant to contract for purchase of realty, and proper 
appropriations were made for the years in which payments for such 
realty were made, after the contract was fully executed any question of 
its invalidity for lack of prior appropriation in the year in which it was 
made was immaterial, and taxpayers of city could not maintain repre- 
sentative suit to set aside the contract on ground of lack of prior 
appropriation.” 36 


The contract was for the purchase of a gravel pit. There is little ques- 
tion that the contract, entered into in 1948 without a prior appropriation, 
was void according to the principles set forth in the supreme court decisions 
discussed above. But the court in the Brown case said that it could not agree 
with this contention because “there being no obligation of any kind incurred 
by the city for the year 1948, when the contract was executed, no appro- 
priation was legally required.” 57 

This language, sharply criticized by another district of the appellate 


32 327 Ill. App. 453, 64 N.E.2d 779 (2d Dist. 1945). 

88 Gray v. City of Joliet, 287 Ill. 280, 122 N.E. 550 (1919); Markman v. Calumet 
City, 297 Ill. App. 531, 18 N-E.2d 75 (1st Dist. 1938). 

34 Supra note 31. 

354 Ill. App. 2d 124, 123 N.E.2d 850 (1st Dist. 1955). 

36 Thid. 

37 Td. at 128, 123 N.E.2d at 852. 
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court in a subsequent decision,?® may be mere dictum. By the time suit was 
filed in the Brown case, in 1951, the city had taken title to the property and 
had paid most of its “contractual obligation” by passing appropriation ordi- 
nances in 1949, 1950, and 1951. Before the case was heard in the appellate 
court, in 1954, the city had, by a 1952 appropriation, paid the remaining 
mortgage notes. Thus, the most significant language in the case may be 
the statement: “[S]ince no part of the contract of purchase in question 
remained unexecuted the question whether it was invalid for lack of prior 
appropriation is, in our view, not material.” *° 

Such language is in conflict with the position that contracts ultra vires 
the municipality or otherwise wholly void cannot be ratified or cured by 
performance. But, in the absence of fraud, unconscionable agreement, or 
statutory right of recovery, there is a certain logic in so distinguishing be- 
tween executory and executed contracts.‘ 

It would appear that the statutory restriction on municipal contracts 
lacking a prior appropriation is not one that insures the careful exercise 
of municipal power, but serves primarily as a trap for the unwary. 


INTEREST OF MunIcIPAL OFFICIALS IN CONTRACTS 


Another troublesome area of legislative interpretation is the statutory 
prohibition—based upon equitable principles—against contracts in which a 
municipal officer has an interest. Competent authorities have considered 
aspects of the problem in some detail, and therefore a fairly comprehensive 
examination of the area is possible. 

Contracts entered into where one party has an undue influence over 
the other, or where a representative of one party acts in breach of a duty 
of loyalty owed to that party, are illegal and void, or voidable at the option 
of the injured party.*? This is a general principle of law which has long 
been recognized. As part of our heritage of common law, it applies, without 
the necessity of legislative enactment, to both public and private contracts. 

Were there no statute specifically prohibiting governmental officials 
from having a private interest in public contracts, they would still be legally 
prevented from having an interest by operation of the common-law prin- 
ciple. In 1871, without citing any statutory authority, the Illinois supreme 


38 Collins v. Village of Glen Ellyn, 21 Ill. App. 2d 373, 158 N.E.2d 89 (2d Dist. 
1959). 

394 Ill. App. 2d at 129, 123 N.E.2d at 853. 

40DeKam v. City of Streator, 316 Ill. 123, 146 N.E. 550 (1925); People ex rel. 
Stead v. Spring Lake Drainage & Levee Dist., 253 Ill. 479, 97 N.E. 1042 (1912). 

41 See discussion in text accompanying note 14 supra. 

42 Fichhorst v. Eichhorst, 338 Ill. 185, 170 N.E. 269 (1930); 17 C.J.S., Contracts $ 
198 (1939); 2 ResTaTEMENT, ConTRACTS §$ 566 (1932); RESTATEMENT (SECOND), Trusts § 
170 (1959); 43 Am. Jur., Public Officers § 299 (1942). 
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court, in Sherlock v. Winnetka,** held invalid the sale of municipal bonds 
by the village council to its own members. The court noted that such a sale 
is “void, on the ground that no man can contract with himself.” ** 

The rationale of this application of the principle is that public officers 
are in a fiduciary relation to the government which employs them. When 
a representative of a public body is influenced in his official acts by any 
personal interest, beyond the general interest every citizen has in good 
government, he is no longer acting solely for the public, which is his duty. 
To prevent unjust enrichment of such officials, the illegal contract is held 
void. For the same reason, contracts entered into by public officials to influ- 
ence governmental action are illegal and void.*® 

The principle preventing private interest of Illinois officials in public 
contracts has been declared in the constitution and in a number of laws.** 
Municipal officers are specifically treated in the Illinois Municipal Code.‘7 


\ 


43 59 Ill. 389 (1871). 
44 Id. at 399. 
*5 Cook v. Shipman, 24 Ill. 614 (1860); Cook v. Shipman, 51 Ill. 316 (1869); Skeels 
v. Phillips, 54 Ill. 309 (1870). 
46 ILL. Const. art. IV, §§ 15, 25 (General Assembly); art. VIII, § 4 (teachers & 
school officers). Itt. Rev. Stat. c. 102, § 3 (1959): 
“No person holding any office, either by election or appointment under the laws or 
constitution of this state, may be in any manner interested, either directly or indi- 
rectly, in his own name or in the name of any other person, association, trust or 
corporation, in any contract or the performance of any work in the making or 
letting of which such officer may be called upon to act or vote. No such officer 
may represent, either as agent or otherwise, any person, association, trust or corpo- 
ration, with respect to any application or bid for any contract or work in regard to 
which such officer may be called upon to vote. Nor may any such officer take or 
receive, or offer to take or receive, either directly or indirectly, any money or other 
thing of value as a gift or bribe or means of influencing his vote or action in his 
official character. Any contract made and procured in violation hereof is void.” 
Itt. Rev. Srar. c. 23, § 1206 (1959) (officers of state charitable institutions); id. c. 105, 
§ 41a (park commissioners); id. c. 121, § 6—411 (highway commissioners and county 
superintendents of highways); id. c. 127, § 75 (state officers and employees). 
47 Iti. Rev. Stat. c. 24, § 3—14—4 (1961): 

“No municipal officer shall be interested, directly or indirectly, in any contract, 
work, or business of the municipality, or in the sale of any article, whenever the 
expense, price, or consideration of the contract, work, business or sale is paid either 
from the treasury or by any assessment levied by any statute or ordinance. No 
municipal officer shall be interested, directly or indirectly, in the purchase of any 
property which (1) belongs to the municipality, or (2) is sold for taxes or assess- 
ments, or (3) is sold by virtue of legal process at the suit of the municipality.” 


Inu. Rev. Stat. c. 24, § 48—6 (1961): 

“No officer or employee elected or appointed under this article shall be 
interested, directly or indirectly, in any contract for work or materials, or profits 
thereof, or services to be furnished or performed for the municipality or for any 
person operating a public utility wholly or partly within the territorial limits of the 
municipality. 

“No such officer or employee shall request, accept, or receive, directly or indi- 
rectly, from any person owning, operating, or leasing within or partly within the 
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Together, these statutes prohibit a wide area of interest. To a large extent, 
this is merely an enactment into statute of recognized legal doctrine. As 
the appellate court said in McCarthy v. City of Bloomington,‘* referring 
to similar provisions: 


“{I]n so far as they prohibit officers of municipal corporations from 
being beneficially interested in contracts for the performance of services 
and furnishing of supplies to such corporations, [the statutes] are merely 
declaratory of the common law, which, upon considerations of the 
highest public policy, affirms such contracts to be illegal.” 4° 


The equitable considerations which are the basis of these statutes might 
not, however, extend to every situation which the inclusive language of the 
legislature proscribes. 

It has been held permissible for officers to advance their own funds for 
governmental purchases and obtain repayment from the municipality.®° 
This is manifestly correct; it would be a perversion of the purpose of the 
statute to extend its application to this kind of “interest.” 

Other situations which also would apparently be beyond the intent of 
the statute have been held in Illinois to be within the terms of the prohibition. 
Thus, compensation for emergency services and transactions, considered an 
exception to the rule elsewhere,®! is forbidden in Illinois. In County of 
Cass v. Kloker,®? the appellate court permitted a county to recover from a 
commissioner sums paid to him as overseer of the poor. The court reached 
this result notwithstanding that the amount paid was reasonable in view 
of the services rendered, and that the county board had been unable to find 
another suitable person to perform the services. 

Not completely settled in Illinois is whether a contract for services 
wholly outside the line of the officer’s official employment, which does not 


territorial limits of the municipality, any public utility, or any water craft leaving or 
entering or operating within the municipality, any service or transportation upon 
terms more favorable than are granted to the public generally, or any employment, 
for hire or otherwise, or any free service or transportation, either for himself or 
any other person. 

“A violation of this section is a misdemeanor and shall be punished by a fine 
of not less than $100 nor more than $500. A conviction shall effect a forfeiture of 
the office or employment. 

“The prohibition of free transportation shall not apply to policemen or firemen 
in uniform, nor shall this section affect any free service to municipal officers or 
employees provided by any franchise or license, granted prior to March 9, 1910.” 

48 127 Ill. App. 215 (3d Dist. 1906). 

49 ]d. at 217. To the same effect, see Hewitt v. Normal School Dist., 94 Ill. 528 
(1880). 

50 City of Anna v. O’Callahan, 3 Ill. App. 176 (4th Dist. 1878); School Directors v. 
Miller, 54 Ill. 338 (1870) (dicta). 

51 Dewitt v. Mills Co., 126 Iowa 169, 101 N.W. 766 (1904); Crass v. Walls, 36 Tenn. 
App. 546, 259 S.W.2d 670 (1953); Rush Tp. Overseers v. Lynn, 4 Pa. Dist. 651 (1895). 


52 239 Ill. App. 301 (3d Dist. 1925). 
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create any actual conflict of interest, may be made between an officer and 
the municipality.55 The wording of the statutes would seem to prohibit 
even this type of transaction, but in DeWolf v. City of Chicago the 
Supreme Court of Illinois held that a city alderman could recover for serv- 
ices rendered to the city as a Justice of the Peace. The court did not con- 
sider any statutes but said that a provision of the charter relating to interest 
in contracts did not apply to mental labor bestowed upon the business of 
the city at the request of its authorities by one who held the office through 
which he performed the business independent of the city or its council. 

The DeWolf case was decided in 1861 and therefore its vitality may 
be questioned, particularly in light of a 1939 appellate court case, Damron 
v. Eldorado,®> which held that an attorney could not obtain payment for 
legal services rendered a city because he was also a judge of the city court, 
thus a city official. The court cited the prior equivalent of section 4+—8—6 
as forbidding the interest. In the DeWolf and Damron cases the official 
sought to receive a direct benefit from both positions in his dual relationship 
with the city. 

The law is clear in Illinois that all officers of municipal and quasi-munic- 
ipal corporations, with any discretionary influence upon contracts of the 
governmental body, come within the terms of the statutes forbidding private 
interest in public contracts. In Peabody v. Sanitary Dist.,5® the Supreme 
Court of Illinois held that a district treasurer was under the prohibition be- 
cause he was financial advisor to the district. The court pointed out that 
officers holding office under either the constitution or laws of the state come 
within the meaning of the statute.57 Holding that the company in which 
the district treasurer had a substantial interest was barred from recovering 
on its contract with the district, the court said: 


“While [the treasurer’s] testimony is to the effect that he had nothing 
to do with making or letting the contract to the ballast company, this is 
quite beside the point. If his duties were such that he could or might 
have been called upon to take any action in the matter of making a con- 
tract, that fact disqualified him from having any interest in the contract, 
either directly or indirectly, and such a contract was void. 


“While the evidence of Schmidt is that the board did not seek his advice 
in this matter, yet it was his duty to give that advice had the board 


58 Such contracts are apparently allowed in Arkansas, California, Indiana, Michigan, 
New Jersey, South Carolina, and Virginia. See 10 McQuiLun, MunicipaL CorPoraTIONS 
§ 29.97 (3d ed. 1949), and cases cited therein. 

54 26 Ill. 444 (1861). 

55 300 Ill. App. 481, 21 N.E.2d 641 (4th Dist. 1939). See also People v. Bott, 261 III. 
App. 261 (2d Dist. 1931), holding office of Police Magistrate and Town Clerk consti- 
tutionally incompatible. 

56 330 Ill. 250, 161 N.E. 519 (1928). 

57 The version of Int. Rev. Stat. c. 102, § 3, then in effect omitted the words “the 
laws or” from the first sentence of the act now in effect. See note 46 supra. 
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sought it. The question is not what Schmidt did, but what he might 
be called upon to do, which determines the application of the statute.” °8 


On the authority of Peabody and a 1903 Attorney General’s opinion,®® 
it is irrelevant whether an interested officer takes part in the letting of the 
contract or votes thereon.®° 

Dictum in Peabody implies that a purely ministerial officer, with no 
opportunity to influence the contract, is outside the prohibition.*! But, as 
the Peabody case itself held, the courts will look to every duty of the officer 
to determine whether any influence is possible. Thus, the Attorney General 
gave his opinion in 1943 that an undertaker who was also Justice of the 
Peace could not bury paupers at township expense because as Justice of 
the Peace he was an ex officio member of the board of town auditors.®? 

Municipal employees are forbidden from having an interest in public 
contracts by the express wording of section 4—8—6 of the Illinois Munici- 
pal Code.** Even without this statutory provision it is likely that employees 
of municipal corporations would come within the common-law rule against 
conflict of interest.** Since the statute does not provide that public con- 
tracts in which municipal employees have an interest are void, evidently 
the validity of such contracts must be determined on general equity grounds. 
The same considerations should apply as to the legality of an interest of an 
employee as to that of an officer. There are no reported Illinois cases directly 
in point, but decisions in other jurisdictions have concluded that there is no 
violation of the prohibition where an employee cannot possibly influence 
the contract. 

Only public servants currently working for the municipality come 
within the restriction. Both before and after employment by a city or 
village an officer or employee may contract with the municipality. The 
Attorney General has approved, as no violation of the prohibition, the 
taking over of a city contract, pursuant to statute authorizing such action 


58 330 Ill. at 258-59, 161 N.E. at 522-23. 

59 1903 Ops. Atr’y GEN. 370. 

6° Accord, Beebe v. Board of Supervisors, 142 N.Y. 631, 37 N.E. 566 (1894) (abst. 
dec.), affirming 19 N.Y. Supp. 629 (Sup. Ct. 1892); Bay v. Davidson, 133 Iowa 688, 111 
N.W. 25 (1907). Contra, Tucker v. Howard, 122 Mass. 529 (1877); Marshall v. Borough 
of Ellwood City, 189 Pa. 348, 41 Atl. 994 (1899) (voted, but not controlling vote). 

61 330 Ill. at 257, 161 N.E. at 522. See 1929 Ops. Atr’y GEN. 350, stating that an 
alderman may lawfully contract with Board of Education to supply coal, where only 
duty of council is to levy taxes as determined by the Board. Accord, County of Marshall 
v. Bakke, 182 Minn. 10, 234 N.W. 1 (1930). 

62 1943 Ops. Atr’y GEN. 147. 

68 Quoted in note 47 supra. 

64 See 1908 Ops. Atr’y GEN. 71. 

8 See McBride v. City of Grand Rapids, 47 Mich. 236, 10 N.W. 353 (1881); 
Mumma v. Town of Brewster, 174 Wash. 112, 24 P.2d 438 (1933). 
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by any property owner, by a mayoral candidate.** There was no element 
of profit involved in the transaction; the only “interest” of the candidate 
was to diminish costs. After terminating his services for the municipality, 
it is also proper for a former officer to transact business with the munici- 
pality. In White v. Alton,®" the Illinois Supreme Court said: 


“The law would not suffer Ryan to obtain a contract from the city 
council while he was a member of that body, because he could not do 
so without acting in a double capacity. But after the ordinance had 
been passed and the improvement ordered, we see no reason why a 
member of the city council might not resign, and, after his resignation 
had been accepted, become a bidder, as well as any other citizen or 
tax-payer.” 6 


As a general rule, the only interest which is prohibited by the common- 
law principle and the Illinois statutes is one which is present, certain, and 
pecuniary. The appellate court, in Panozzo v. City of Rockford,® upheld 
a garbage collection contract despite the fact that relatives of city council 
member were employees of the collection company. The court held this 
interest insufficient to invalidate the contract, stating: 


“We find no cases which were decided under any other rule than that 
the interest in a contract which disqualifies a public officer from execut- 
ing such a contract in his official capacity, must be pecuniary. As is 
stated in Meyer v. City of San Diego, 121 Cal. 102, 53 Pac. 434, such 
interest must be certain, definable, pecuniary or proprietory. The inter- 
est must be financial. Mumma v. Town of Brewster, 174 Wash. 112, 
24 P. (2d.) 438, 440. The cases herein referred to which involved the 
question of relationship of the public officer with the person with whom 
he entered into a contract in his official capacity, or the question of the 
relationship of debtor to the officer, turn on the facts whether the 
officer is financially interested in the contract.” 7° 


The supreme court, in People v. Adduci,"! a case not involving municipal 
officers, gave the following definition of interest forbidden under Illinois 
law: 


“The interest against which the prohibition is leveled is such an interest 
as prevents or tends to prevent the public official from giving to the 
public that impartial and faithful service which he is in duty bound 
to render and which the public has every right to demand and receive. 
Not every interest is a bad or corrupt interest. The desire of every 


66 1929 Ops. Atr’y GEN. 179. 

87 149 Ill. 626, 37 N.E. 96 (1893). 

68 ]q. at 630, 37 NE. at 98. 

69 306 Ill. App. 443, 28 N.E.2d 748 (2d Dist. 1940). 
70 Td. at 456, 28 N.E.2d at 754. 

™ 412 Ill. 621, 108 N.E.2d 1 (1952). 
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public official to serve the public faithfully necessarily requires him to 
take a keen interest in the affairs of his office and the prohibition is 
manifestly not leveled against this interest. Whether or not the interest 
in any given case comes within the prohibition of the statute may well 
become a question of construction for the court in view of all the facts 
and circumstances shown in the particular case. (Taylor v. Comrs. of 
Highways of Town of Normal, 88 Ill. 526; School Directors v. Parks, 
85 Ill. 338.) In the present case it is alleged that there was a personal 
financial interest, and, certainly, such an interest would come within 
the prohibition of the law. In the case of Lesieur v. Inhabitants of Rum- 
ford, 113 Maine, 317, 93 Atl. 838, the court said the question really is 
whether the town officer by reason of his interest is placed ‘in a situa- 
tion of temptation to serve his own personal interests to the prejudice 
of the interests of those for whom the law authorized and required him 
to act in the premises as an official.’ Nor is it necessary that the statute 
should enumerate the various kinds of interest which may come within 
its terms. (People v. Bertsche, 265 Ill. 272, 283.) The objectionable 
interest could consist of any one of numerous interests which would 
be inconsistent with and repugnant to the duty of the officer to render 
to the public faithful and impartial service.” 7? 


It has been consistently held that a contract made directly between 
an officer and the municipality he serves is unquestionably invalid.7* The 
same result is reached if the officer is the sole owner of the company con- 
tracting with the municipality.7* Municipal officers who are directors or 
officers of corporations dealing with the municipality also come within the 
prohibition.7> No exception appears in the statute, nor has one been stated 
by the court, for corporations, such as public utilities, which must contract 
with the municipality. Until an exception of this nature is recognized, 


72 Id. at 627, 108 N.E.2d at 4. For an excellent discussion of the New York law, 
see Kaplan & Lillich, Municipal Conflicts of Interest: Inconsistencies and Patchwork 
Prohibitions, 58 Cotum. L. Rev. 157 (1958); of the California law, see Kennedy & Beck, 
Interest of Public Officers in Contracts Prohibited by Law, 28 So. Cau. L. Rev. 335 
(1955). A brief but very good account of the Illinois law as it relates to school officers 
is found in Kinley, Self-Dealing by School Board Members, 45 Itt. B.J. 168 (1956). 

73 See Sprinkle v. County of Cass, 254 Ill. App. 331 (3d Dist. 1929); Moffett v. 
People, 134 Ill. App. 550 (3d Dist. 1907); Lee v. Venice, 206 Ill. App. 376 (4th Dist. 1917); 
Road Dist. No. 44 v. Ervin, 222 Ill. App. 394 (4th Dist. 1920); 1929 Ops. Atr’y GEN. 
240; 1929 Ops. Atr’y GEN. 629; 1931 Ops. Atr’y GEN. 205; 1914 Ops. Att’y Gen. 1154; 
1914 Ops. Ati’y GEN. 1184; 1914 Ops. Atr’y Gen. 1195; 1950 Ops. Atr’y GEN. 
232. Allen v. United States Fid. & Guar. Co., 269 Ill. 234, 109 N.E. 1035 (1915). 

7 Town of Peoria v. Rauschkolb, 333 Ill. App. 411, 78 N.E.2d 123 (2d Dist. 1948). 

7 1929 Ops. Atr’y GEN. 160; Peabody v. Sanitary Dist. 330 Ill. 250, 161 N.E. 519 
(1928). See Annot., 140 A.L.R. 344 (1942). 

76 Cf. Itt. Rev. Srat. c. 24, § 4-8—6 (1961) (quoted in note 47 supra); Village of 
Dwight v. Palmer, 74 Ill. 295 (1874), where the clerk of the Board of Trustees ran the 
only newspaper in the village, but was held not entitled to any compensation for ordi- 
nances published pursuant to a contract with the village. In New York an exception is 
made for newspapers and banks. See Kaplan & Lillich, supra note 72. 
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the effect of the prohibition may well be to discourage officers (and em- 
ployees) of such corporations from seeking public office. 

One exception relating to government officers who are also officers of 
a corporation is embodied in Furlong v. South Park Comm'rs.” In that 
case, the supreme court held it was not wrong for a park commission to 
give public funds to a proposed non-profit museum corporation, although 
the park commissioners were to be ex officio trustees of the museum. Since 
there was no profit accruing to the officers from the position, the court said, 


“W]e do not think the commissioners have violated any rule of law 
of the constitution in passing the ordinance and entering into the 
contract.” 78 


Shareholders of a corporation also come within the prohibition if their 
holding represents a considerable interest in the corporation’s profits.” 
There are no Illinois cases indicating whether small shareholders would also 
be included; on equitable grounds, they should not.*®° 

Employees of companies contracting with a municipality would come 
within the prohibition if the employees have a financial stake in the transac- 
tion. In People ex rel. Pearsall v. Sperry, the supreme court held void a 
contract because nine out of eleven city council members were key em- 
ployees of the company contracting with the city. Although this is an obvi- 
ous case, the doctrine would logically extend to any contract in which a 
municipal officer was an employee with a pecuniary interest. City of Chicago 
v. Tribune Co.®* stands for the proposition that an employee of the con- 
tracting party without a direct interest may validly participate in a public 
contract with the company. In that case a member of the Board of Edu- 
cation was counsel for the newspaper in tort cases. It was held proper for 
the Board and the newspaper to contract. 

Subsequent to a valid contract between a municipality and another, a 
sub-contracting agreement made between the contracting party and a munic- 
ipal officer is proper.** There was no financial interest in the original con- 
tract in Henschen v. Board of School Inspectors,§4 so the appellate court held 
that the contracting party was not bound to refrain from purchasing mate- 
rials necessary to the execution of the contract from anyone connected with 


7 340 Ill. 363, 172 N.E. 757 (1930). 

78 Td. at 371, 172 NE. at 760. 

79 1929 Ops. Atr’y GEN. 160. 

8 See Annot., 140 A.L.R. 344 (1942). 

81 314 Ill. 205, 145 N.E. 344 (1924). 

82 248 Ill. 242, 93 N.E. 757 (1910). 

83 Cf. Saxby v. Sonnemann, 318 II. 600, 149 N.E. 526 (1925), which held that a mem- 
ber of the General Assembly voting for appropriations to an officer of the state govern- 
ment could not legally accept employment from such officer. 


84267 Ill. App. 296 (2d Dist. 1932). 
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the Board. A different result would have been reached, of course, if there 
had been any agreement or understanding before the execution of the 
original contract.®5 

Relatives of municipal officers may legally contract with the munici- 
pality if the officer has no financial interest in the transaction.8* The Attorney 
General ruled in 1951 that the wife of a member of a school board may enter 
into a valid teaching contract with the school board.§? If this opinion is 
correct, it establishes a clear precedent for more distant relationships. As 
held in Panozzo,®* the fact that relatives of council members are employees 
of the contracting party will not upset the contract. 

A contract in which there is an unlawful interest by a municipal official 
is void. As stated by the appellate court in Koons v. Richardson: ®° 


“{I]t has been held that an officer of a city or other municipal corpora- 
tion is prohibited from making any contract with the corporate author- 
ities for services or materials for the corporation to be paid for out of 
the treasury and that such a contract is null and void and any money 
paid thereunder may be recovered back.” 


Further, no recovery for services rendered on a quantum meruit theory is 
permissible.®! The Supreme Court in 1877 held, in School Directors v. 
Parks: % , 


“(The statute] can not be evaded by appropriations or payments from 
the treasurer for labor performed, or materials furnished for the benefit 
of the district, on the pretext they were performed or furnished with- 
out any contract, but being beneficial to and enjoyed by the district, 
should be paid for as a mattter of justice.” % 


This conclusion is undoubtedly still good law in Illinois, but it should be 
noted that the action for recovery of monies paid here depended upon 
statutory authority. 

The invalidity of contracts based upon interest extends to all holders 
of the contract rights. Since the contract is void, there can be no good faith 
holder with rights superior to those of the participating party.®* Of course, 


85 Id. at 302. 

86 See Annot., 74 A.L.R. 792 (1931); 43 Am. Jur., Public Officers § 302 (1942). 

87 1951 Ops. Atr’y GEN. 193. 

88 See text accompanying note 33 supra. 

89 227 Ill. App. 477 (4th Dist. 1923). 

9 Td. at 483. 

1 Cf. 10 McQuituin, MunicipaL Corporations § 29.113 (3d ed. 1949), citing con- 
flicting authority on this issue. 

9285 Ill. 338 (1877). 

98 Jd. at 339-40. Accord, Litz v. Village of West Hammond, 230 Ill. 310, 82 N.E. 
634 (1907); Koons v. Richardson, supra note 89. 

% May v. City of Chicago, 222 Ill. 595, 78 N.E. 912 (1906); School Directors v. 
Fogleman, 76 Ill. 189 (1875); Hewitt v. Normal School Dist., 94 Ill. 528 (1880). 
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partners of municipal officers involved in interested contracts have no right 
in the contract.*® 


OTHER RESTRICTIONS 


The constitution and laws of Illinois impose a number of additional 
restrictions on municipal contracts, and no discussion of this field would be 
complete without at least passing reference to some of the problems raised. 

Bids 

Municipalities with under 500,000 population are empowered to require 
by ordinance that all contracts for ordinary supplies be let to the lowest 
bidder.®* If such an ordinance is in effect, any contract in violation thereof 
is illegal and its performance may be enjoined. This was the case in Holden 
v. City of Alton®’ where the city council passed a subsequent ordinance 
requiring printing contracts to be performed by union labor only and 
accordingly rejected the lowest bid for the printing of bonds. The supreme 
court permitted the low bidder to obtain an injunction restraining the city 
and a union printer to whom the contract was let from carrying out the 
the contract. It should be noted that this statute requires contracts to be let 
to the “lowest” bidder and thus apparently does not give a municipal corpo- 
ration with such an ordinance discretion to reject the lowest bidder as not 
responsible. 

Public improvement contracts over $1,500 in amount let by munici- 
palities with 500,000 or less population must ordinarily be let to the “lowest 
responsible bidder.” ®® The phrase “lowest responsible bidder” “does not 
mean the lowest bidder financially only. It means more than that. It means 
that the bidder is, by experience and otherwise, capable of doing the work 
in a satisfactory manner.” ®® The supreme court has held that a municipality’s 
determination of which bid should be accepted under a statute requiring that 
certain contracts be let to the lowest responsible bidder is highly discre- 
tionary and “judicial in its nature.” 1° 


% Brennan & Christopher v. Purington Paving Brick Co., 171 Ill. App. 276 (1st 
Dist. 1912). 

% ILL. REv. Stat. c. 24, § 8—9—2 (1961). For a discussion of the problem of collu- 
sive bidding see Locher, Collusive Bidding, 37 Dicra 220 (1960). 

97179 Ill. 318, 53 N.E. 556 (1899). 

8 Tuy. Rev. Stat c. 24, §§ 4—5—11, 8—9—1 (1961). An exception is made for im- 
provements paid for in whole or in part by special assessment or special taxation. Com- 
pare ILv. Rev. Srat. c. 24, § 9—2—105 (1961), requiring lowest responsible bid for special 
street improvements, and id. § 11—103—6 authorizing lease of municipal airport facilities 
to “highest and best bidder.” 

% Panozzo v. City of Rockford, 306 Ill. App. 443, 449, 28 N.E. 2d 748, 751 (2d 
Dist. 1940). 

100 McGovern v. City of Chicago, 281 Ill. 264, 118 N.E. 3 (1917); Johnson v. Sani- 
tary Dist., 163 Ill. 285, 45 N.E. 213 (1896). 
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Competitive bidding and awarding of contracts to the lowest (or 
highest, if the city is to receive payment) responsible bidder is required 
generally for contracts entered into by the City of Chicago.!°! But the 
statutes create a host of exceptions to this requirement, including purchases 
for less than $2,500 when competitive bidding is not “practicable,” emergency 
contracts, contracts “which by their nature are not adapted to award by 
competitive bidding,” and contracts other than for the sale or lease of per- 
sonal property, “pursuant to which the municipality is the recipient of 
money.” 1°? The appellate court has construed this last exception to include 
a contract with a car rental agency for an exclusive concession to rent 
automobiles at Chicago’s Midway Airport.!® 


Contract Period 


Article IX, section 12 of the Illinois Constitution provides in part: 


“Any ... municipal corporation incurring any indebtedness . . . shall 
.. . pay and discharge the principal (of such debt) . . . within twenty 
years from the time of contracting the same.” 


This section was carefully examined by the supreme court in People ex 
rel. Adamowski v. Public Bldg. Comm’n,!* wherein the court held, inter 
alia, that leases executed by a municipality for a term of more than twenty 
years would create a municipal indebtedness within the definition and limita- 
tions of the provision and, therefore, such indebtedness would be invalid. 
The court said: 


“In numerous decisions ranging from City of Springfield v. Edwards, 
84 Ill. 626, to East St. Louis and Interurban Water Co. v. City of Belle- 
ville, 360 Ill. 490, we have held the provisions of section 12 of article IX 
to be mandatory and self-executing, and have held that the indebtedness 
specified therein is the voluntary incurring of a legal liability to pay; 
that a debt payable in the future is no less a debt than if payable pres- 
ently; that a debt payable on a contingency, such as the rendering of 
service, is no less a debt and therefore within the inhibition; that if a 
contract or undertaking contemplates a liability to pay, the debt exists; 
that it makes no difference whether the debt be for necessary current 
expense or something else; and that inchoate or completely consum- 
mated liabilities are included, regardless of their manner or purpose. . . . 
We have stated too that when we come to consider indebtedness from 
a standpoint of time, the time of incurring the liability governs... . 
Based upon such principles, we have consistently held that where a con- 


101 Ipp. Rev. StraT. c. 24, § 8—10—3 (1961). 

102 Tq, §§ 8—10—3, 8—_10—4, 8—10—S. 

103 People ex rel. Adamowski v. Daley, 22 Ill. App. 2d 87, 159 N.E.2d 18 (1st Dist. 
1959). 

104 41 Ill. 2d 125, 142 N.E.2d 67 (1957). 
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tract calls for the payment of annual installments an indebtedness is at 
once created for the aggregate of all the installments.” 1° 


In the same case, it was held that the restriction applies equally to interest- 
bearing and interest-free indebtedness,! 


Distinguished from circumstances where a municipality pledges its own 
assets—a debt of the municipal corporation in the formal sense—is the situ- 
ation where a municipal contract merely states that an obligation will be paid 
from a special revenue source of the municipality and the other party may 
not look beyond that source for payment. In Branigar v. Village of River- 
dale ©" it was held that this kind of obligation is not a “debt” of the munic- 
ipal corporation and therefore does not violate any constitutional debt limit, 
even if it may take ninety years to pay off the contract.!8 


CoNCLUSION 


Because the various restrictions on municipal contracts are often uncer- 
tain, ambiguous, and inconsistent, there is a distinct burden on persons con- 
tracting with municipalities to determine the legality of their agreements. 
This is particularly true since “everyone is presumed to know the extent of 
the powers of a municipal corporation.” 1° Those contracting with munici- 
palities, then, do so at their own risk, otherwise the grant of power could 
be circumvented by the performance of the work and receipt of payment.!!° 
Any hardship incurred by parties because of a lack of power in the city or 
village to so contract would be “self-inflicted” because of this conclusively 
presumed knowledge. 


105 Tq. at 137-38, 142 N.E.2d at 74. 

106 JJ, at 140-41, 142 N.E.2d at 76. 

107 396 Ill. 534, 72 N.E.2d 201 (1947). 

108 Jd, at 547-48, 72 N.E.2d at 207. 

109 Fastern Ill. State Normal School v. City of Charleston, 271 Ill. 602, 111 N.E. 
573 (1916). 

110 Jbid. But cf. Brown v. City of Evanston, 4 Ill. App. 2d 124, 123 N.E.2d 850 
(1st Dist. 1955). 


MUNICIPAL EMPLOYEES AND THE LAW 
BY EARL E. STRAYHORN * 


IN RECENT YEARS, municipal, state, and federal government have be- 
come the greatest source of employment for the largest number of people 
in the United States. At the present time a few of our large cities employ 
more people in their classified civil service than are employed by many of 
our large corporations. Chicago, for example, in 1960, employed 43,058 
persons in its classified city civil service.1 This constitutes a larger work 
force than was employed by any other corporation in the Chicago area, 
with the exception of United States Steel Corporation, which employed 
some 50,000 workers during the year. On the basis of these figures, the 
city of Chicago employed more people that year than such traditional em- 
ployment giants as Inland Steel, Western Electric, International Harvester, 
and Swift & Company. If those who were employed in the Cook County 
Civil Service, the Civil Service of the Sanitary District of Metropolitan 
Chicago, and the United States Civil Service in the Chicagoland area were 
added to the above figure, the result would exceed the population of Illinois’ 
second largest city, Peoria. Municipal government in our large-sized cities 
is now big business. 

This transformation has not taken place without growing pains. Its 
beginnings can be traced to the early 1930’s, in the midst of the Great De- 
pression. In an effort to alleviate the great problems which arose as a result 
of widespread unemployment in that period, government devised a means 
of creating employment. It brought into government service many thou- 
sands of men who were unemployed and unable to find work. This era 
marked the beginning of the rise of government to its present status as a 
user of more of the national work force than any other single business or 
industry. This rise has been steady, and the end is not yet in sight. Each 
year more and more persons are being drawn into government employment, 
the magnet no doubt being those twin attractions, tenure and retirement 
benefits. 


UNIONIZATION 


In this Topsy-like growth, what has been the relationship between the 
municipality as an employer and its employees? How has the municipal 
employee fared in regard to his organizing together as opposed to his 


* EARL E. STRAYHORN. A.B. 1941, University of Illinois; J.D. 1948, 
DePaul University; Member, Civil Service Commission, City of Chi- 
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counterpart in private industry? What has been his lot with reference to 
the question of wages, hours, work conditions, and terms of employment? 
What principles apply with regard to freedom of speech and other basic 
rights? Have any limitations been placed upon him by virtue of his public 
employment that are not placed on the activities of any ordinary citizen in 
industry? This first portion of this article is directed to an exploration of 
these questions. 


General Right to Organize 


The right of employees in private industry to organize for the purpose 
of securing better working conditions is well established and well recognized. 
Employees in industry may organize labor unions, bargain collectively, 
strike, and use any legal method at their command to accomplish such ends. 
To what extent, if at all, can these rights be asserted by employees in gov- 
ernment? Mr. H. Elliot Kaplan, in his well known and definitive work on 
civil service says: ‘ 


“Public employees have an inherent and justifiable right to organize 
among themselves to serve their own best interests and welfare. Such 
right has never been successfully challenged in the courts. 

“Any restriction would be unwarranted which prevented public em- 
ployees from organizing in their own way and choosing their own 
representatives. Reasonable restrictions on certain classes of employees 
may be justified for the protection of the public. For example, police- 
men, firemen, correction officers and other similar classes, may be 
limited to confining their membership to their own fellow employees, 
particularly where affiliation with outside labor unions might be inimical 
to the public interest... . Except in a case where outside affiliation might 
appear to be incompatible the trend has been decidedly in the direction 
of non-interference with the freedom of public employees to organize 
as they will, and to choose their own representatives.” ? 


On the surface it would thus seem that the public employee has not 
suffered to an extreme degree by his engagement in government. They may 
organize a union; they may band together; and they may select their own 
representatives. However, what of the other rights which are concomitant 
to the right of organization? Can the public employee organization bargain 
collectively as to hours, wages, or terms and conditions of employment? 
Can they picket, or have a closed shop? Is the check-off of dues permissible? 
These are the bone and sinew basics which form the framework of the gen- 
eral right to organize. But, one might ask, are not these private rights which 
every employee enjoys, whether his employer be private industry or public 
government? The answer to that pertinent question is aptly set forth by 
the Supreme Court of Michigan: 


2 KaPLaN, Civit Service 319-20 (1958). 
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“Those who serve the public, either as the makers of the law, the in- 
terpreters of the law, or those who enforce the law, must necessarily 
surrender, while acting in such capacity, some of their presumed pri- 
vate rights.” 3 


The almost universally followed rule thus may be stated to be that there 
is nothing which prevents public employees from organizing together; they 
may organize for a proper purpose and subject to certain limitations.* 

The general doctrine provides that government employees are free to 
organize or to affiliate with unions, subject to such limitations as may be 
imposed by government on activities of its employees. Charles S. Rhyne, 
General Counsel for the National Institute of Municipal Law Officers, states 
in regard to this point, in commenting on a Supreme Court case ° concerning 
the rights of government employees to organize: 


“Implicit in this recent decision of the United States Supreme Court 
is acceptance of the right of governmental employes to organize their 
own unions or to affiliate with other unions, but subject to limitations if 
the government chooses to regulate ‘activities of its employes which are 
apart from their governmental duties.’ ” ® 


Further support for the doctrine may be found in the Lloyd-LaFollette 
Act,’ protecting federal postal employees from reduction or removal on 
account of membership in an employees organization. 

President Franklin D. Roosevelt, in a letter to the president of the 
National Federation of Federal Employees, said with regard to this question: 


“The desire of government employees for fair and adequate pay, reason- 
able hours of work, . . . and other objectives of a proper employee 
relations policy is basically no different from that of employees in 
private industry. Organization on their part to present their views on 
such matters is both natural and logical, but meticulous attention should 
be paid to the special relationships and obligations of public servants 
to the public itself and to the government. ... The process of collec- 
tive bargaining, as usually understood, cannot be transplanted into the 
public service. It has its distinct and insurmountable limitations when 
applied to public personnel management. The very nature and pur- 
poses of government make it impossible for administrative officials to 
represent fully or to bind the employer in mutual discussions with gov- 
ernment employee organizations. .. . Officials and employees alike are 


3 Fraternal Order of Police v. Lansing Bd. of Police Comm’rs, 306 Mich. 68, 79, 
10 N.W.2d 310, 312, cert. denied, 321 U.S. 784, 64 Sup. Ct. 781 (1943). 

* City of Springfield v. Clouse, 356 Mo. 1239, 206 S.W.2d 539 (1947); International 
Bhd. of Elec. Workers v. Grand River Dam Authority, 292 P.2d 1018 (Okla. 1956); 
Nutter v. City of Santa Monica, 74 Cal. App. 2d 292, 168 P.2d 741 (1946). 


5 Railway Mail Ass’n v. Corsi, 326 U.S. 88, 65 Sup. Ct. 1483 (1945). 
6 RuyNne, Lasor Unions aNp MunicipaL EMPLoye Law 25 (1946). 
7 37 Stat. 555 (1912), 5 U.S.C. § 652 (1958). 
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governed and guided, and in many instances restricted, by laws which 
establish policies, procedures, or rules in personnel matters.” ® 


Illinois has no statutory law dealing with this subject. In practice Illinois 
follows the prevailing opinion, although an examination of the only reported 
case in the state would seem to dictate otherwise. In this case, the Chicago 
Board of Education enacted a rule prohibiting any of its teachers from 
becoming members of or otherwise affiliating with any trade union. The 
plaintiff, a teacher, and member of the American Federation of Teachers, 
sought to have the rule declared unconstitutional as being an arbitrary and 
capricious exercise of power by the Board. The Supreme Court of Illinois 
upheld the right of the Board to establish such a rule on the basis that the 
Board of Education was the ultimate authority in the hiring of teachers and 
that, since neither the constitution nor any statute placed any restriction on 
the power of the Board in respect to the establishing of rules governing its 
employees, such a rule was within the power of the Board to establish. The 
court in upholding the order‘of the Board stated: 


“No person has a right to demand that he or she shall be employed as 
a teacher. The board has the absolute right to decline to employ or to 
re-employ any applicant for any reason whatever or for no reason at 
all. The board is responsible for its actions only to the people of the 
city. ... It is no infringement upon the constitutional rights of anyone 
for the board to decline to employ him as a teacher . . ., and it is 
immaterial whether the reason for the refusal to employ him is be- 
cause the applicant is married or unmarried, is of fair complexion or 
dark, is or is not a member of a trades union... . 

“ 


“In enacting this ordinance or rule the board of education did not 
interfere with the rights of any citizen . .., and it has the right to en- 
force the rule.” ® 


This decision has never been reversed and it is still the law of the state. As 
a practical matter, however, and without express reversal, it is not now 
followed in Illinois. 

Opinion contrary to the prevailing doctrine has sometimes been ex- 
pressed. In a New York case the court, in an astonishing opinion, stated 
with reference to organization of municipal employees: 


“To tolerate or recognize any combination of civil service employees 
of the government as a labor organization or union is not only incom- 
patible with the spirit of democracy, but inconsistent with every prin- 


8 Letter from President Franklin D. Roosevelt to L. C. Stewart, President, National 
Fed’n of Fed. Employees, Aug. 16, 1937, in RHYNE, Power or Municipatities To ENTER 
Into LaBor Contracts 24 (1941). 

®People ex rel. Fursman v. City of Chicago, 278 Ill. 318, 325-26, 116 N.E. 158, 
160 (1917). 
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ciple upon which our government is founded. Nothing is more danger- 
ous to public welfare than to admit that hired servants of the State can 
dictate to the government the hours, the wages and conditions under 
which they will carry on essential services vital to the welfare, safety 
and security of the citizen. To admit as true that government employees 
have power to halt or check the functions of government, unless their 
demands are satisfied, is to transfer to them all legislative, executive 
and judicial power. Nothing would be more ridiculous. 
“ 


“To hold otherwise would be to sanction control of government func- 
tions not by laws but by men. Such policy if followed to its logical 
conclusion would inevitably lead to chaos, dictators and the annihilation 
of representative government.” 1° 


This extreme and very narrow interpretion of the right to organize is 
now neither the law in New York nor in any state. 


Limitation of Right 


There are certain limitations upon the general right of public em- 
ployees to organize among themselves. These limitations generally include 
a restriction on the right to collective bargaining, the closed shop, the 
check-off of dues, the right to strike, and, with reference to certain classes 
of city employees, the right to affiliate with national and international labor 
unions. The latter limitation is generally applied to police, firemen, and, in 
some instances, school teachers. 

With reference to the limitations on affiliation with labor organizations, 
the police of the city of Chicago are forbidden such liaison. In 1944 there 
was a movement afoot to organize a union composed of members of the 
Chicago Police Department and to affiliate with an American Federation of 
Labor International Policemen’s Union. The then Police Commissioner 
requested an opinion from the Corporation Counsel as to the legality of 
such a union and its affiliation with an international. In an opinion which 
cited People ex rel. Fursman v. City of Chicago, the school teacher case 
previously discussed, the Corporation Counsel stated that the police of the 
city had every right to organize among themselves, but only for purposes 
of petitioning and for peaceable assembly, and that this right was one which 
had long been recognized. However, he concluded, the Fursman case 
established that in Illinois a City Council, Civil Service Commission, or Police 
Department all have the power by ordinance, rule, or regulation to prohibit 
police officers from joining labor unions. This opinion resulted in an order 


10 Railway Mail Ass’n v. Murphy, 180 Misc. 868, 875, 877, 44 N.Y.S.2d 601, 607, 
609 (Sup. Ct. 1943), rev'd sub. nom. Railway Mail Ass’n v. Corsi, 267 App. Div. 470, 
47 N.YS.2d 404, aff'd, 293 N.Y. 315, 56 N.E.2d 721 (1944), aff'd, 326 U.S. 88, 65 Sup. Ct. 
1483 (1945). 

11 Supra note 9. 

12 Opinion of Corporation Counsel, City of Chicago, Apr. 25, 1944. 








382. CURRENT PROBLEMS IN MUNICIPAL LAW __ [VoL. 1961 


from the Police Commissioner prohibiting members of the police force from 
joining a labor union. This prohibition is presently in existence; however, 
there has been no order, ordinance, rule, or regulation which prohibits the 
police from organizing among themselves. As a result there exists today in 
the Chicago Police Department organizations representing every major rank 
in the department. These organizations are very active, they elect their own 
representatives, and these representatives are active, vocal, and in most in- 
stances very effective in representing the interests of their members. The 
effectiveness of such organizations as now represent the various ranks in the 
Chicago Police Department is attested to by their vocal opposition to pro- 
posals before the state legislature thought to be inimical to the interests of 
their membership. Their lobbying tactics and well-organized opposition to 
the originally proposed legislation, no doubt, had some effect in bringing 
about certain changes in the bills which made them more palatable to these 
organizations.'8 

These limitations, when imposed upon police and firemen, have been 
upheld in almost every instance where a subject of attack. Perhaps the most 
cogent explanation for this position is that found in an Illinois case quoting 
the unpublished opinion of a Cook County circuit court judge, who, in com- 
menting on the rights of policemen to organize, said: 


“A police force is peculiar, sui generis, you may say, in its formation 
and its relationship to the city government. It is practically an organized 
force resembling in many respects a military force organized under 
the laws of the United States and equally as important to the functions 
it is required to perform. 

“It is not an ordinary branch of the executive government like the 
mayor’s office, even, the water department, the comptroller’s depart- 
ment, the health department, even, but in a way, it is peculiar to itself, 
and to look at it in the same light that other branches of the executive 
government are regarded would be a mistake in a judicial decision. It is 
a department which requires that the members of it shall surrender their 
individual opinion and power to act, and submit to that of a controlling 
head just as much as the common soldier must surrender his own opinion 
and power of action to that of his commanding officer. And there is the 
same necessity of discipline—of regulation existing in the police depart- 
ment that exists in regard to the military department. Strict discipline 
must be enforced, and it must be enforced in a manner that is effective, 
and without the supervision or regulation of any other department of 
the state, and particularly, without any attempt on the part of the judi- 
ciary department (which is a branch of government entirely distinct and 


13 Chicago Daily News, Mar. 4, 1961, p. 1, col. 2 (red dart ed.) ; Chicago Sun-Times, 
Mar. 4, 1961, p. 3, col. 1 (final home ed.); Chicago Sun-Times, Mar. 1, 1961, p. 1, col. 4 
(final home ed.); Chicago Sun-Times, Mar. 2, 1961, p. 20, col. 4 (final home ed.). 
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separate from the executive department), to regulate it in any way, in 
particular, to regulate its discipline.” 14 


This has generally been the basis upon which the courts have upheld 
the right of municipal officers to limit activities of members of certain classes 
of their employees.!> Parenthetically it should be noted here that the present 
state of the law regarding police and fire organizations has been subject 
to a complete change in those states which have enacted the so-called “right- 
to-work” statutes. This question will be discussed at a later point in this 
article, 

It should now be obvious that there do exist distinct differences between 
the rights enjoyed by a worker in private industry and those of his govern- 
mental counterpart. These differences are substantial, troublesome, and are 
the underlying cause for the cleavage in governmental employee-employer 
relationships today. An examination of a few of the areas of difference 
will be revealing. 


Collective Bargaining 


It has already been established that municipal employees may organize 
together to serve their own interest and may choose their own representa- 
tives to act for them. However, once having asserted this inherent right, 
what of the other equally important area of labor organization, the right to 
collective bargaining? This is one of the most important tools in labor 
organization. It is the cornerstone upon which every organization of em- 
ployee representation in private industry rests. Without it no effective labor 
representation is possible. To what extent, then, can the municipal employee, 
whose right to organize has been recognized as an inherent one, use this 
important tool of labor organization? 

Collective bargaining has been defined as: 


“(A]n agreement between an employer and a labor union which regu- 
lates the terms and conditions of employment with reference to hours of 
labor and wages, and deals also with strikes, lockouts, walkouts, arbitra- 
tion, shop conditions, safety devices, the enforcibility and interpretation 
of such agreement and of numerous other relations existing between 
employer and employee.” 1¢ 


Under this definition, what is the law with regard to collective bargaining by 


14 Coane v. Geary, 298 Ill. App. 199, 18 N.E.2d 719 (1st Dist. 1939). 

15 City of Jackson v. McLeod, 199 Miss. 676, 24 So. 2d 319 (1946); Hutchinson v. 
Magee, 278 Pa. 119, 122 Atl. 234 (1923); McNatt v. Lawther, 223 S.W. 503 (Tex. Civ. 
App. 1920); Carter v. Thompson, 164 Va. 312, 180 S.E. 410 (1935). 

16 Railway Mail Ass’n v. Murphy, 180 Misc. 868, 873, 44 N.Y.S.2d 601, 605-06 (1943), 
rev'd on other grounds sub nom. Railway Mail Ass’n v. Corsi, 267 App. Div. 470, 
47 N.YS.2d 404, aff'd, 293 N.Y. 315, 56 N.E.2d 721 (1944), aff'd, 326 U.S. 88, 65 Sup. Cr. 
1483 (1945). 
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public employees? In the National Labor Relations Act, wherein the em- 
ployer is required to enter into good faith collective bargaining negotiations 
with his employees’ union, the federal government is specifically excluded 
as an employer.!? Following in the footsteps of the Congress, most states, 
Illinois included, do not recognize or permit collective bargaining between 
public employee organizations and governmental officers. Though the Illinois 
Legislature in 1945, passed a bill authorizing state and city officials to con- 
clude collective bargaining agreements respecting wages, hours, and condi- 
tions of employment (subject to the condition that such agreements contain 
a provision outlawing strikes or picketing), this bill was vetoed by the 
Governor on the ground that it was an unconstitutional usurpation of legisla- 
tive power. 

Herbert W. Cornell, writing in the University of Pennsylvania Law 
Review, states that marked progress has been made in this area and he tabu- 
lates the number of existing agreements entered into on behalf of govern- 
mental agencies and labor ‘unions representing governmental employees, as 
follows: 18 


Bilateral Agreements (Contractual) ..............0e.eeeeee 122 
RM ERE Tee PET eee eT eT ror ree 8 
IN ocd cad SKE eae we eae ek eoes naeekees 23 
Rules (Civil Service or Departmental) ..............0eeeeee 20 
Statement of Policy by Municipal Authorities .............. 29 


In a very interesting and well written article appearing in the Labor Law 
Journal, Joseph Goldberg, a Special Assistant in the United States Depart- 
ment of Labor, sets forth four major elements which he feels make up the 
collective bargaining process. He states that they are: 


(1) Right of workers to organize into union of their own choosing. 

(2) Recognition of the exclusive right of a majority union to re- 
present all the workers in a plant. 

(3) Negotiations between union and management on wages, working 
conditions and grievances. 

(4) Incorporation of the results of such negotiations in a written 
contract.?® 


It is obvious that the law recognizes only the first point as to municipal 
employees. It is recognized in almost all states that, while committees of 
public employee groups may express and discuss grievances with govern- 
mental agencies, they may not go to the extent of reaching any contractual 


17 49 Stat. 449 (1935), as amended, 29 U.S.C. § 152 (1958). 

18 Cornell, Collective Bargaining by Public Employee Groups, 107 U. Pa. L. Rev. 
43 (1958). 

19 Goldberg, Constructive Employee Relations in Government, 8 Las. L.J. 551 
(1957). 
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agreement, and, in most instances, not even to the point that the meeting of 
the minds, if any, on any point under discussion is ever reduced to writing. 

The courts have adopted the view that it is improper for a public body 
to enter into a contractual agreement with its employees on matters usually 
included in a labor contract in private industry.2° In a recent California 
case, Nutter v. City of Santa Monica,” plaintiffs were bus drivers in the city 
bus service and members of the Brotherhood of Railroad Trainmen. They 
sought by their suit to force the defendant members of the City Council 
to bargain collectively with them and to recognize their union as the sole 
bargaining agent of all bus drivers in city service. The lower court granted 
plaintiffs the relief sought and ordered the city to recognize plaintiffs as sole 
bargaining agent and to bargain collectively. The appellate court, in revers- 
ing, stated that the State Labor Code did not apply to public employees and 
further stated: 


“Those who enter public employment do not thereby acquire the right 
to arrange, by negotiation and contract, terms and conditions of em- 
ployment which are defined by law or, under established systems, are 
subject to regulation by governmental bodies.” 2? 


The court in Nutter also quoted from the famous case of Mugford v. 
Mayor and City Council of Baltimore** in setting forth the distinction 
existing between private and public employees which led it to reach its 
decision. It said, quoting Mugford: 


“The distinction between private employment and public service is an 
important one. Private employers if not restrained by law, are free to 
adopt any policy toward their employees which they believe calculated 
to promote the success of their enterprises, without regard to its effect 
upon the welfare of the employees; and it is therefore proper to restrain 
this freedom to some degree, and to safeguard the right of the workers 
to combine with each other, and to use the strength of this union in 
bargaining in the matter of wages, hours, terms and conditions of em- 
ployment, and to strike if need be. 

“In the field of public employment, on the other hand, altogether 
different conditions prevail. Public officers do not have the same in- 
centive to oppress the worker; and fair treatment sought to be coerced 
by collective bargaining in the field of private employment is, in the 
public field, to a large extent, compelled by law. Public officers, there- 
fore, do not have the same freedom of action which private employers 
enjoy. Their authority is confided to them by public law, and by that 


20Nutter v. City of Santa Monica, 74 Cal. App. 2d 292, 168 P.2d 741 (1946); see 
City of Springfield v. Clouse, 356 Mo. 1239, 206 S.W.2d 539 (1947). 

21 Supra note 20. 

22 74 Cal. App. 2d at 298, 168 P.2d at 745. 

— Ct. No. 2, Baltimore City, 9 Mun. L.J. 46, aff'd, 185 Md. 266, 44 A.2d 745 
(1946). 
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law is limited. That authority may not be delegated or surrendered to 
others, since it is public property.’ ” *4 


Until very recently the concepts set forth in the cases cited have been 
almost universally accepted. The United States Supreme Court in 1947 
stated that the term collective bargaining does not apply to the government 
as an employer or to the relationship between government employees and 
the government.”5 

In recent years there has been a gradual retreat from this position. The 
leading decision representing the modern approach is the Connecticut case of 
Norwalk Teachers’ Assn v. Board of Education.* In that case, plaintiff was 
an association of teachers and an independent labor union. The association 
had as members all but two of the 300 teaching members of the Norwalk, 
Connecticut, school system. A dispute was resolved through the establish- 
ment of a contract. This contract, inter alia, recognized plaintiff association 
as the sole bargaining agent for the teachers in the Norwalk school system, 
defined working conditions, set up grievance procedures, and established a 
salary schedule. The plaintiff association and the defendant Board of Educa- 
tion joined together in a suit seeking to determine the legality of this con- 
tract. The court ruled the contract legal, and it further ruled that it was 
permissible for the Board of Education to recognize the union for the pur- 
pose of collective bargaining. The court further said that its recognition of 
the validity of the contract and the right to collective bargaining was not 
to be construed as authority for the Board to negotiate a contract which 
involved a surrender by the Board of its legal discretion, nor could the Board 
enter into a contract that was contrary to law or was otherwise ultra vires. 

The Connecticut court in this instance seemed to feel that, absent any 
threat of strike or provision allowing strikes, there was no reason why the 
municipal authority (in this instance, the Board of Education) should not be 
allowed to negotiate with its employees with reference to the question of 
employment, grievances, salaries, and working conditions. This is a departure 
from the age-old doctrine that the sovereign cannot negotiate with its serv- 
ant, which was based upon the theory that such collective bargaining nego- 
tiations involve a delegation of authority or a surrender of public property 
constituting discrimination against the public in favor of union labor.?7 

The approach of the court in the Norwalk case appears to herald a 
trend in the direction of a partial recognition of the right of municipal 
officers to negotiate with their employees and to enter contracts which re- 


2474 Cal. App. 2d at 297-98, 168 P.2d at 744. (Emphasis added.) 
25 United States v. United Mine Workers, 330 U.S. 258, 67 Sup. Ct. 677 (1947). 
26 138 Conn. 269, 83 A.2d 482 (1951). 


27 Nutter v. City of Santa Monica, 74 Cal. App. 2d 292, 168 P.2d 741 (1946); City 
of Springfield v. Clouse, 356 Mo. 1239, 206 S.W.2d 539 (1947). 
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cognize or contain a no-strike provision, are not against the law, and are not 
ultra vires. 

An example of the extent to which this doctrine may be carried is pro- 
vided by the city of Philadelphia, which in 1958 entered into a formal 
agreement with the American Federation of State, County and Municipal 
Employees.?® This is perhaps the most extensive contract ever entered into 
between a governmental agency and its employees. It covers union recogni- 
tion, wage rates, hours of work and overtime, holiday pay, vacation, seniority, 
leave, health and welfare, grievance procedures, voluntary dues deductions, 
a joint investigation committee, and provisions for termination and amend- 
ment. It also contains a specific prohibition against strike or work stoppage. 
The agreement applies to 11,000 of the city’s 18,000 civil servants, with 
policemen, firemen, professional workers, executives above the rank of fore- 
man, and teachers excluded. (A copy of this agreement is included as an 
addendum to this article.) 

The validity of this agreement has not been established, but it is signi- 
ficant that the Pennsylvania Supreme Court made no effort to strike it down 
when the agreement came before it upon the petition of certain employees 
to establish rights under the contract. The court, in ruling against the peti- 
tioners, said that the petitioning employees could have no rights under the 
contract because the department in which they worked was not covered by 
the agreement. The court confined its ruling to the issues presented by the 
petition and did not go into the question of the validity of the agreement.”® 
The action of the court in this case certainly leaves a very strong implica- 
tion that it considered the contract valid, and is but one further indication 
of the change in attitude of our courts. 

No other governmental agency, city, state, or federal, to my knowledge, 
has gone as far as Philadelphia has in its agreement.?®* However, the fact 
that the fourth largest city in the United States has seen fit to negotiate in a 
manner paralleling that used in private industry would seem to portend a 
new approach to this problem on the part of governmental agencies. It will 
be interesting to note to what extent other municipal agencies follow the 
trail first blazed in the Norwalk case and subsequently extended by the 
Philadelphia agreement. 


Right To Strike and Picket 


There is no inherent right in municipal employees to strike against their 
governmental employer. In fact, it can be said that, almost without excep- 


28 City of Philadelphia Agreement (see Addendum to this article). 

29 O’Donnell v. Philadelphia, 385 Pa. 189, 122 A.2d 690 (1956). 

29 Tn April 1960 the city of Cincinnati entered into a contract with its city 
employees similar to the Philadelphia Pact. The contract is not as detailed, but it does 
recognize the union as the bargaining agent in any city department or agency where 
a majority of employees are union members. 
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tion, a strike of municipal employees for any purpose is illegal. Although 
there have been many strikes by public employees, very few of them have 
reached the courts of last resort, and consequently there are few reported 
cases. Generally, in any situation involving a strike of municipal employees, 
temporary restraining orders forbidding the strike have been granted by the 
courts. A number of states have statutes expressly forbidding strikes by 
public employees. 

In every case that has been reported, the right of public employees 
to use the strike weapon has been expressly and emphatically denied. The 
courts have adopted a position that a strike against a municipality would 
in effect be a strike against government itself, a condition which would lead 
to anarchy and chaos.*° 

President Franklin D. Roosevelt, by no means an enemy of labor, in a 
letter addressed to the president of a federal labor union stated: 


“Particularly, I want to emphasize my conviction that militant tactics 
have no place in the functions of any organization of government em- 
ployees.... [S]trikes of public employees manifest nothing less than an 
intent on their part to prevent or obstruct the operations of Government 
until their demands are satisfied. Such action, looking toward the paral- 
ysis of Government by those who have sworn to support it, is unthink- 
able and intolerable.” #4 


This statement was quoted by the court in the Norwalk case *? as its 
answer to the question of whether the Norwalk teachers could legally engage 
in a strike or work stoppage. The court said that this viewpoint had come 
to be regarded as gospel by the executive heads of state and nation, also 
quoting President Calvin Coolidge’s comment on the Boston Police Strike 
that “there is no right to strike against public safety by anybody anywhere 
at any time.” %8 

The courts have adopted the same position with reference to picketing 
by public employees. In 1941, immediately after the New York City public 
transportation companies passed from private hands into control of the 
municipality, certain members of the transport union, upon being blanketed- 
in under civil service rules, resigned from the union. The union set up 
picket lines around the homes of these ex-union men. In an action brought 


30 Los Angeles v. Los Angeles Bldg. & Constr. Trades Council, 94 Cal. App. 2d 36, 
210 P.2d 305 (1949); Norwalk Teachers’ Ass’n v. Board of Educ., supra note 26; Miami 
Water Works Local No. 654 v. City of Miami, 157 Fla. 445, 26 So. 2d 194 (1946); Inter- 
national Bhd. of Elec. Workers v. Grand River Dam Authority, 292 P.2d 1018 (Okla. 
1956). 

81 Letter from President Franklin D. Roosevelt to L. C. Stewart, President, National 
Fed’n of Fed. Employees, Aug. 16, 1937, in RuyNE, Power or Municipauities To ENTER 
Into Laspor Contracts 24 (1941). 

32 138 Conn. 269, 83 A.2d 482 (1951). 

33 Jd. at 273, 83 A.2d at 484. 
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to enjoin such picketing the court granted the relief sought, declaring such 
picketing to be illegal.84 It must be noted that the right of public employees 
peaceably to assemble and to petition and even to march on the offices of 
their governmental employers is not illegal, as witness, the parade of the 
members of the Chicago Teachers Union on the Board of Education offices 
in January, 1961.85 However, any attempt to establish a picket line and to 
prevent crossing of that line by others would undoubtedly run the risk 
of being enjoined by the courts. 

Illinois has no reported cases concerning this question. My opinion 
would be that the Illinois courts would follow the majority rule and declare 
a strike or picketing by public employees illegal. An incident involving 
engineers employed by the Sanitary District of Metropolitan Chicago, 
wherein they threatened to strike unless certain employees of the District 
joined their union, seemed headed for the courts and perhaps a definitive 
decision in March 1961. However, such action was averted when the men 
concerned agreed to join the union.** 

Notwithstanding the apparent unanimity on this point, there may be 
developing a right to strike by public employees in some circumstances. The 
break in the dike appeared in 1954 in Arizona. Arizona had a statute which 
permitted the formation of agricultural districts whenever five or more land- 
owners in a particular county organized together to store and distribute 
irrigation water and sell electricity to the public. The statute further pro- 
vided that the establishment of such a district conferred on the districts so 
formed the powers and functions of a municipal corporation. Such a district 
was established and shortly thereafter the employees of the district went out 
on strike in a dispute concerning wages. The district sought to enjoin the 
strike, but the Arizona Supreme Court said that the employees of the district 
were not public employees. The court explained that although the district 
possessed the powers and functions of a municipal corporation it was in 
reality a business enterprise. Since its functions were business rather than 
governmental, the strike was therefore legal.87 The court in this instance 
appeared to go behind the nomenclature of the organization, looking instead 
at the true nature of the activity involved in order to strike down its facade 
of governmental immunity. This case is one of the few modern instances of 
the use of the old distinction between governmental and proprietory powers, 
here used to remove strike immunity from government acting in its pro- 
prietory capacity. Though this doctrine is not followed in most of our states, 
the action of the Arizona court is another indication of retreat from a posi- 


84 Petrucci v. Hogan, 5 Misc. 2d 480, 27 N.Y.S.2d 718 (Sup. Ct. 1941). 

85 Chicago Sun-Times, Jan. 11, 1961, p. 1, col. 1 (final turf ed.). 

36 Chicago Sun-Times, Mar. 9, 1961, p. 1, col. 1 (final home ed.). 

87 Local 266, Int’l Bhd. Elec. Workers v. Salt River Project, 78 Ariz. 30, 275 P.2d 
393 (1954). 
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tion that the courts seem to feel is becoming increasingly untenable in the 
light of modern personnel practices. 


Closed Shop 


The closed shop is also generally prohibited insofar as it relates to 
public employees. In the main, the reason offered is that recognition of a 
closed shop would amount to governmental discrimination between different 
classes of citizens, i.e., those who belong to a union and those who do not, or 
those who belong to one union as opposed to another union. The theory 
behind the rulings of the few reported decisions again revolves about the fact 
that public authority may not discriminate in favor of union labor. 

Illinois has no reported cases on this point. However, in a 1944 opinion 
by the Corporation Counsel of Chicago it was concluded that “a union can- 
not demand, nor can the City have power to enter into any closed shop 
agreement.” 98 In the unreported case of Chapin v. Board of Educ., the 
circuit court in Peoria, Illinois, was called upon to rule upon the legality of 
a contract wherein the Board agreed with the union, inter alia, that all per- 
sons working for the Board as firemen or janitors must be members of a 
labor local designated in the agreement. The court in an opinion not ap- 
pealed stated: 


“Many of the provisions of the contract are clearly within the discre- 
we P y 
tionary powers of the Board. 


“However, the question of the legal authority of the Board to enter into 
a contract by the terms of which employment will be given exclusively 
to the members of a certain organization is entirely another question 
.... [F]or a governmental agency . . . which is representative of all 
of the tax-payers to enter into a contract as is involved in this case 
has been held to be a discrimination between different classes of citizens, 
and to be illegal and void ... . The law finds no fault with a school board 
employing union labor or with its employees belonging to labor unions, 
but it does not permit the Board to bind itself by contract to employ 
only those who belong to a particular association or organization. In 
that respect the contract is illegal. . . .” 9° 


In theory, Illinois seems to rank with the majority with reference to the 
“closed shop.” In practice, Illinois, or at least Chicago, seems to have re- 
sisted any demands on the part of labor unions for a closed shop, but yet 
does not employ, in certain categories, persons not belonging to a particular 
labor union, such as industrial workers, plumbers, carpenters, iron construc- 
tion workers, bus drivers, electrical workers, and subway-train and surface 
vehicle operators. In essence, a silent truce exists in this gray area and the 
tendency seems to be to let sleeping dogs lie. 


38 Opinion of Corporation Counsel, City of Chicago, Apr. 25, 1944. 
395 Mun. L.J. 72 (June 1940). 
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Dues Check-off 


The check-off of dues is another problem which has produced much 
material of interest and controversy concerning the relationship existing 
between public employers and their employees. In private industry, par- 
ticularly in the industries that are widely “closed shop,” the right of the 
union to have included in the collective bargaining agreement a provision 
whereby the employer will deduct from the worker’s gross salary his union 
dues and turn that sum over to the union periodically is widespread. This 
fact, however, has not been determinative when the courts have been asked 
to decide whether municipal employers may check off dues for their em- 
ployees. The rule generally followed is that they may not. The leading 
case in this area, cited in more decisions than any other case, is Mugford v. 
Mayor of Baltimore.*° In Mugford the city of Baltimore entered into an 
agreement with a union concerning certain city workers. Included in the 
agreement was a Clause giving the city the power to check-off union dues. 
Plaintiff brought a taxpayers action to enjoin the city and its departments 
from checking off dues. The lower court *! held the entire agreement void 
and granted the injunction. The court further enjoined compulsory check- 
off of dues, but refused to enjoin check-off of dues when a voluntary request 
for such check-off was made by individual employees. On cross-appeals 
the Maryland Supreme Court held that a voluntary check-off of dues was 
permissible. The court further held that the request must be that of the 
individual employee and that he should have the right to withdraw it at 
any time he wished. The court rested its decision upon the view that 
involuntary dues check-off would be a device for the accomplishment of a 
closed shop. Therefore, the court concluded, such a system constituted an 
illegal discrimination in favor of union labor and an abdication or delegation 
of authority by the municipality. 

This opinion is important because, by inference, the city is given limited 
authority to negotiate with labor unions representing city employees. Other 
jurisdictions called upon to rule on this same question have arrived at their 
decisions by reliance on this case.*” 

Illinois, as far as I have been able to determine, follows the general rule 
and does not permit the involuntary check-off of dues. This conclusion is 
arrived at, not on the basis of any reported cases (there are none), but from 
an examination of a few opinions of trial courts not reported and not ap- 
pealed. In Chapin v. Board of Educ.,* although the point was not at issue, 


40 185 Md. 266, 44 A.2d 745 (1945). 

#1 Cir. Ct. No. 2, Baltimore City, 9 Mun. L.J. 46. 

42 Hagerman v. City of Dayton, 147 Ohio St. 313, 71 N.E.2d 246 (1947); Kirk- 
patrick v. Reid, 193 Misc. 702, 85 N.Y.S.2d 378 (Sup. Cr. 1948). 

43 Supra note 39. 
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the ruling of the court concerning the closed shop suggests that had the 
question of involuntary dues check-off been raised it would have been 
determined to be illegal. Yet, at present no clear-cut answer is available as 
to how the Illinois courts will rule when they are confronted with this 
question. 


Effect of Right-To-Work Laws 


In recent years many states have adopted right-to-work provisions, 
usually by legislative enactment, although at least one state has by constitu- 
tional amendment accomplished the same end.*4 The purpose of such laws, 
according to their proponents, is to insure to every person the right to work 
regardless of whether he belongs to a labor union or not, and to prevent his 
being penalized for belonging or not belonging to a labor union. A dis- 
cussion of the pros and cons of the right-to-work laws could well be the 
subject of an entire article itself. I shall only attempt to explore the effect 
of these laws on the basic employee-employer relationship and organizing 
activities of public employees. 

At the close of 1960 nineteen states had by legislative act or constitu- 
tional amendment enacted right-to-work laws.*® In all of these states the 
passage of such laws has resulted in highly dramatic changes. Arkansas prior 
to its constitutional amendment followed the general rule which prohibited 
policemen from belonging to police unions. In 1958 Arkansas adopted an 
amendment to its constitution which read in part as follows: 


“No person shall be denied employment because of membership in or 
affiliation with or resignation from a labor union, or because of refusal 
to join or affiliate with a labor union; nor shall any corporation or 
individual or association of any kind enter into any contract ... to 
exclude from employment members of a labor union or persons who 
refuse to join a labor union.” *¢ 


Prior to the constitutional amendment a statute had been enacted that 
made any person who was a member of a policeman’s union ineligible to 
serve on any municipal police force. The statute ordered all policemen who 
were members of a police union to sever their relationship with such union 
within thirty days after enactment of the act. Three officers of the Little 
Rock Policemen’s Union brought a representative suit to enjoin city officials 
from enforcing this act. They invoked the provisions of the constitutional 
amendment in support of their suit. The defense to the action was that the 


44 ArK, Const. amend. 34. 

45 Alabama, Arizona, Arkansas, Georgia, Indiana, Kansas, Louisiana, Mississippi, 
Nebraska, Nevada, North Carolina, North Dakota, Ohio, South Carolina, South Dakota, 
Tennessee, Texas, Utah, and Virginia. (Furnished through the courtesy of the Chicago 
Urban League Research Department.) 

46 Ark, Const. amend. 34, § 1. 
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constitutional amendment had no application to public employees. The 
Arkansas Supreme Court enjoined the city and its officials from enforcing 
the act. It further ruled that the amendment did apply to public employees 
and that the statute prohibiting police officers’ membership in labor unions 
was unconstitutional. The court in its opinion stated: 


“We are not convinced that the bare fact of union membership on the 
part of police officers presents such a threat to the public welfare that 
an implied exception must be written into the unqualified language of 
[the amendment].” 47 


The court cited the Mugford case 8 in brushing aside the assertion by 
the city that unionization carries with it the right to strike and that such 
right in the hands of a police officers’ union could be detrimental to the 
public interest. It took the position that there is no right to strike against 
government, that this fact is so well established as not to permit of discussion, 
and that aside from this there could be no compelling reason to prohibit 
police officers from being members of a labor union. The court also com- 
mented on the fact that prior to the constitutional amendment, the right of 
a city to limit the organizational activity of certain of its employees was a 
recognized and enforceable one; however, the court concluded, the amend- 
ment had wiped out this previously existing power. Parenthetically, it should 
be noted that the constitutional amendment here discussed also specifically 
and unequivocally outlawed the closed shop. 

Such has been the effect of the right-to-work laws. In those states that 
prior to their enactment had limited the unionization of certain of its public 
employees, the effect of such laws has been almost complete elimination of 
any limitation on the right of public employees to organize, the only limita- 
tion being on the right to strike and the right to a closed shop.*® The advent 
of these laws has presaged a further retreat from the previously existing 
rigid and inflexible position on such organizational activities of public em- 
ployees. In almost every state that has enacted right-to-work legislation, the 
primary statute itself or a companion statute has made the provisions also 
applicable to municipal employees. There is a definite and provable rela- 
tionship, I believe, between the advent of these laws and the relaxation of 
governmental attitudes toward employee organizing activities. Illinois at 
present does not have any right-to-work legislation on its statute books. 
It is likely, therefore, that no such dramatic change in attitude will occur in 
our state. 

There still exists, even in some of those states which have right-to-work 
laws, support for the traditional doctrine of extreme limitation in this area. 
For example, the Florida Supreme Court has held that their right-to-work 


47 Potts v. Hay, 229 Ark. 830, 833, 318 S.W.2d 826, 827 (1958). 
48185 Md. 266, 44 A.2d 745 (1945). 
49 Beverly v. City of Dallas, 292 S.W.2d 172 (Tex. Civ. App. 1956). 








394 CURRENT PROBLEMS IN MUNICIPAL LAW _ [VoL. 1961 


law does not apply to municipal workers in the absence of an express pro- 
vision in the statute including them.°° 

Thus the battle first joined in the Great Depression continues. How- 
ever, the trend is in the direction of greater freedom on the part of the 
public employee to negotiate with his public employer on all questions con- 
cerning his employment. His increasing right to do so will undoubtedly lead 
to more interesting and illuminating court decisions and result in increasing 
legislative activity in this field. 


Civic LIBERTIES 


Lest there be a mistaken apprehension that the only source of strain in 
governmental employer-employee relations is the question discussed in the 
preceding part of this article, let us view another problem which has caused 
a great and overwhelming headache—civil liberties of governmental em- 
ployees. 

One of the most difficult problems to be solved in a democratic society 
is that of properly balancing the respective interests of government and 
the individuals whom government serves. There is little doubt that one of 
the highest goals of an individual in a democratic society is to attain and 
preserve his freedom! A goal of government is retention of its ability to 
preserve unity and order. The issues raised by the balancing of these 
interests likewise concern the relationship between municipal employees and 
their public employers. 

What are the obligations of municipal employees to their employers? 
Specifically, to what extent can a public employer limit the exercise of 
rights and privileges of its employees? What obligations may employers 
reasonably impose as conditions of employment? It is perhaps not necessary 
to state that the relationship of private employer to employee requires very 
different treatment than the questions here presented. 

Mr. Justice Oliver Wendell Holmes, in 1892, while sitting on the Massa- 
chusetts Supreme Court, formulated the earliest doctrinal approach to this 
particular relationship.5! His opinion was rendered in a mandamus pro- 
ceeding brought by a policeman of the city of New Bedford for reinstate- 
ment to the police force. Petitioner had been discharged for violating a 
department rule prohibiting members of the police force from soliciting 
money for political purposes. In response to petitioner’s contention that this 
rule was invalid, as invading his right to express his political opinions, Judge 
Holmes made the now classic statement: 


“(T]here is nothing in the Constitution or the statute to prevent the 
city from attaching obedience to this rule as a condition to the office 


50 Miami Water Works, Local No. 654 v. City of Miami, 157 Fla. 445, 26 So. 2d 
194 (1946). 
51 McAuliffe v. Mayor of New Bedford, 155 Mass. 216, 29 N.E. 517 (1892). 
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of policeman, and making it part of the good conduct required. The 
petitioner may have a constitutional right to talk politics, but he has no 
constitutional right to be a policeman.” *? 

There are few forms of employment available in which the servant does 
not agree to suspend some of his constitutional right of free speech by the 
implied terms of his contract. The servant cannot complain, as he takes the 
employment on the terms which are offered him. On the same principle 
the city may impose any reasonable condition upon holding offices within 
its control.58 

Within the span of these few words can be discovered the germinal 
motif for the approach taken by most courts toward the definition and 
solution of a variety of problems arising from this particular relationship. 
But, principally, it prescribes the view that a public employee takes his job 
as he finds it, and accepts his job security subject to the requirements the 
public employer sets as being reasonable conditions for the faithful execu- 
tion of his duties. Seldom is the claim made that the employee has no right 
to speak freely, engage in political activities, or exercise any constitutional 
privilege in relation to his employment,®* but at different times all of these 
may be subject to varying degrees of limitation. Two sensitive areas are 
immediately discernible: first, the extent of the obligation of public em- 
ployees to testify at trials and hearings where their official conduct is directly 
or indirectly involved; second, the extent of the obligation of public em- 
ployees to testify as to specific questions related to their loyalty. Both 
classes of cases are concerned with the implications which may arise from 
an employee’s refusal to act, either refusal to declare his past or present 
membership in a subversive organization, refusal to execute an affidavit of 
non-membership in such an organization or a loyalty oath, refusal to testify 
generally, or refusal to waive immunity from subsequent prosecution. 

Because of the nature of the conduct and the duties exacted, the first 
class of cases generally involves police officers, whereas the second usually 
involves school teachers. 


Refusal To Testify or Waive Immunity 


In two recent decisions,®* the Illinois Appellate Court for the First Dis- 
trict, faced with identical fact situations, held that the Chicago Civil Service 


52 Jd. at 220, 29 N.E. at 517. (Emphasis added.) 

53 McAuliffe v. Mayor of New Bedford, supra note 51; Christal v. Police Comm’n, 
33 Cal. App. 2d 564, 92 P.2d 416 (1939); Scholl v. Bell, 125 Ky. 750, 102 S.W. 248 
(1907); Souder v. Philadelphia, 305 Pa. 1, 156 Atl. 245 (1931). 

54See Joyce v. Board of Educ., 325 Ill. App. 543, 60 N.E.2d 431 (1st Dist. 1945), 
where a Chicago high school teacher was dismissed for cause after a finding that she 
had, on the day after the attack on Pearl Harbor, written a letter to a former student 
praising him for his courage in refusing to volunteer and register for military service. 

55 Drury v. Hurley, 339 Ill. App. 33, 88 N.E.2d 728 (1st Dist. 1949); Connelly v. 
Hurley, 339 Ill. App. 54, 88 N.E.2d 736 (ist Dist. 1949) (abst. dec.), cert. denied, 339 
US. 983, 70 Sup. Ct. 1027, rehearing denied, 340 U.S. 847, 71 Sup. Cr. 15 (1950). 
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Commission could properly discharge police officers for their refusal to sign 
waivers of immunity from prosecution where they were requested to testify 
before a grand jury. Petitioners were a lieutenant and a captain of the 
Chicago Police Department. A grand jury investigation was being con- 
ducted concerning the fatal shooting of a prominent Chicago citizen. Peti- 
tioners had supplied certain information and were called to testify before 
a grand jury, which led to the arrest of several suspects. Prior to the testi- 
mony, both were requested to execute immunity waivers; both refused. 
In civil service trials on charges of conduct unbecoming police officers both 
men were adjudged guilty and discharged from the force. 

The appellate court, in upholding the Commission’s findings, refused 
to distinguish between cases involving a witness’ refusal to testify and those 
where witnesses merely refuse to sign waivers of immunity. The court’s 
holding was apparently based upon the conclusion that the exercise of the 
constitutional privilege itself by a police officer is a sufficient reason to 
justify his discharge. 5* The court said: 


“{O]ne compelled to testify against himself is immune from criminal 
prosecution as to the subject matter to which his testimony relates. 
Accordingly, a refusal to sign an immunity waiver amounts to a refusal 
in advance to relinquish the benefits of the constitutional privilege that 
a person is not to be compelled to give evidence against himself in a 
criminal case; and when a person called as a witness refuses either to 
testify or to sign an immunity waiver in advance of testimony, he relies 
in either instance upon the same constitutional privilege against self- 
incrimination. One who refuses to testify before a grand jury in this 
State seeks the protection of the Illinois constitution by withholding 
testimony which might incriminate him; and one who refuses to sign 
an immunity waiver in advance of testimony before such a jury seeks 
the protection of that provision by declining in advance to give up the 
immunity to criminal prosecution which will follow by virtue of that 
provision if he is compelled to testify against himself.” 57 


The court further pointed out that the refusal to sign an immunity 
waiver can mean only one thing, “ ‘[T]he person refusing to sign is unwilling 
to expose all he knows about certain alleged criminal activities because the 
exposure will tend to incriminate him. That is the only ground upon which 
this constitutional privilege can be invoked.’ ” 58 

The court distinguished a prior Illinois Supreme Court decision ®® on 
the basis that the duty which a lawyer holds to the public in regard to aid- 
ing in the investigation of crime differs substantially from that owed by a 
police officer. That case had come before the Illinois Supreme Court upon 


56 Drury v. Hurley, supra note 55; Moretti v. Civil Serv. Comm’n, 2 Ill. App. 2d 
89, 118 N.E.2d 615 (1st Dist. 1954). 


57 339 Ill. App. at 49, 88 N.E.2d at 735-36. 
58 Jd. at 50, 88 N.E.2d at 736. 
5° In re Holland, 377 Ill. 346, 36 N.E.2d 543 (1941). 
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a recommendation by the Commissioners of the Chicago Bar Association 
that the respondent, a Chicago judge, be suspended for refusal to testify 
before a grand jury hearing. The court indicated in this case that like con- 
duct by a police officer would justify discharge. However, the implication 
is clear that the duty referred to was that of failure to disclose information 
which would aid in an investigation, and not that of refusing to relinquish 
a constitutional privilege. 

It is fairly clear that the Illinois courts now regard these two proposi- 
tions as being equal. Either the refusal to testify or the failure to waive 
immunity from prosecution in advance of testifying is construed as a breach 
of duty, where such conduct is by persons, such as police officers, who have 
a high duty to aid in the investigation of criminal conduct. It is clear also 
that other municipal employees who do not have a correspondingly high 
duty to testify with regard to the faithful execution of their duties, are 
likely not to be discharged for their assertion of their fifth amendment 
privilege. It should be pointed out that few classes of public employees will 
ever have the occasion to testify or to refuse to do so during the conduct of 
criminal investigations, and that the exercise of their constitutional privilege 
in that situation is likely never to relate directly to their employment- 
centered activities. 

It is also important to bear in mind that the actual basis for finding 
“cause” for discharge is not at all clear. The determination of the existence 
of “cause” is within the province of the Civil Service Commission. Implicit 
in the decisions is the suggestion that the refusal to testify or waive immu- 
nity or the assertion of the fifth amendment casts a shadow of guilt across 
those asserting the privilege, and that this (rather than the refusal to respond 
to a bona fide attempt to gain needed and relevant information which the 
witnesses’ had a duty to disclose) is the basis for finding “cause” for dis- 
charge. If this is true, then in the light of later cases before the United States 
Supreme Court, it may be unreasonable, and unconstitutional in certain cir- 
cumstances, for any board to find in the mere assertion of the fifth amend- 
ment cause for dismissal.®° 

Before proceeding with this contention, it would be well to consider 
the second class of cases where the assertion of the privilege against self- 
incrimination might result in the municipal employee’s discharge. 


Refusal To Execute Non-Communist Affidavits, Loyalty Oaths, and 
To Answer Questions as to Political Affiliation 


Within this second classification of cases a distinction must be made 
between those excluding employees from their employment for failure to 
execute affidavits or sign loyalty oaths, and those where discharge results 


60 See Slochower v. Board of Educ., 350 U.S. 551, 557, 76 Sup. Ct. 637, 640 (1956), 
where the Court said, “At the outset we must condemn the practice of imputing a 
sinister meaning to the exercise of a person’s constitutional right under the Fifth 
Amendment.” 
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from the failure to testify or respond to specific questions relating to loyalty. 
This is true even though the latter usually concerns refusal to testify as to 
participation in the same type organizations. 

It was early decided by the United States Supreme Court that certain 
types of political affiliation are inimical to the best interests of government, 
and that such political affiliation would be a criterion for refusal to hire or 
continue the individual concerned as a government employee. 

In United Pub. Workers v. Mitchell® the court dealt specifically with 
the question of whether government could, in the exercise of its power to 
regulate and determine standards for efficiency in public service, limit the 
political activities of its employees. The question was presented upon the 
contention of federal employees that section 9(a) of the Hatch Act,®? which 
proscribed taking “any active part in political management or in political 
campaigns,” violated his rights under the first, fifth, ninth, and tenth amend- 
ments. The court held that the employee could be disciplined for violation 
of the provisions of the act, and that the proscription of partisan political 
activity was in the best interest of the public in promoting efficiency and 
integrity in the public service. The constitutional guarantees relied upon by 
petitioner, the court added, were not absolute and were to be balanced 
against those interests which society deemed to be of greater importance. 
Concluding, the Court said Congress has the power to determine the extent 
to which political activities of government employees can be regulated, sub- 
ject to judicial limitation “only when such regulation passes beyond the 
generally existing conception of governmental power.” ® 

In the Mitchell case, the Court weighed the proper exercise of congres- 
sional power and the governmental interest to be protected against the indi- 
vidual rights or privileges being limited. The approach taken by the Court 
with regard to the exercise of state power is somewhat different. The states, 
of course, may not infringe on constitutional rights of public employees, but 
they may determine standards of eligibility for public employment. The 
only question is whether they have violated due process in doing so. 

In Garner v. Board of Pub. Works of Los Angeles,®* the question before 
the Court was whether or not a municipality is forbidden by the federal 
constitution to require its employees to execute affidavits disclosing whether 
or not they are or ever have been members of the Communist Party or the 
Communist Political Association. The city of Los Angeles was authorized 
by a legislative amendment of its charter to pass an ordinance requiring 
each of its officers and employees to take an oath that he had not within the 
five years preceding the effective date of the ordinance, was not then, and 


61 330 US. 75, 67 Sup. Ct. 556 (1947). 

62 $3 Stat. 1148 (1939), 5 U.S.C. § 118i (1958). 

68 United Pub. Workers v. Mitchell, supra note 61, at 102, 67 Sup. Ct. at 571. 
6 341 U.S. 716, 71 Sup. Cr. 909 (1951). 
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would not while in the service of the city, advise, advocate, or teach the 
overthrow by force, violence or other unlawful means of the state or 
federal government or belong to an organization which did then or had 
done so within such five-year period. The ordinance also required every 
city employee to execute an affidavit disclosing any past or present member- 
ship in the Communist Party or in any such organization as described in the 
charter. 

The ordinance was attacked on several constitutional grounds, due pro- 
cess being the most important. 

The court was of the opinion that the ordinance did not deny due 
process of law under the fourteenth amendment, in that, while prescribing 
standards of eligibility for employment, California could determine member- 
ship in such organizations to constitute a basis for disqualification. Said the 
court, the city or state was not disabled “from inquiring of its employees 
as to matters that may prove relevant to their fitness and suitability for the 
public service. Past conduct may well relate to present fitness; past loyalty 
may have a reasonable relationship to present and future trust.” ® 

Although the ordinance did not state that the affidavit should be made 
only as to “knowing” membership, the Court assumed that California would 
not construe it otherwise, saying that if it were construed as not to equate 
innocent membership with “knowing” membership, either of the present or 
past character of the organization, then the oath would not violate due 
process. 

Mr. Justice Minton, writing the majority opinion in Adler v. Board of 
Educ.,®* refused to depart from the line of reasoning taken in Garner. Several 
petitioners brought a declaratory judgment action to determine the validity 
of the so-called Feinberg Law. Citing American Communications Ass'n v. 
Douds ** and Mitchell, he stated that public employees, here teachers, have 
a right to assemble, speak, think, and believe as they will, but that it is equally 
clear that they have no right to work for the state in the school system on 
their own terms. He stated that the Feinberg law, which provided that 
knowing membership in any organization listed by the Board of Regents 
was prima facie evidence of disqualification for employment in the public 
schools, did not deny such employees any right to free speech or assembly. 
And, especially where a hearing was afforded, prior to termination, as well 
as judicial review, there was no constitutional infirmity. It was reasonable 
to determine that past and present membership in such organizations was 
relevant to present fitness and future trust. 

Justices Black and Douglas both dissented from the majority opinion. 
Their position was that the majority view penalized school teachers for their 


6 Jd. at 720, 71 Sup. Ct. at 912. 
66 342 U.S. 485, 72 Sup. Ct. 380 (1952). 
87 339 U.S. 382, 70 Sup. Ct. 674 (1950). 
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thoughts and associates and forced teachers to sacrifice their civil rights upon 
their entry into public service. Douglas opined that guilt should turn on overt 
acts and not beliefs, that the standards of eligibility of public school teachers 
should be limited to professional standards of competency within the public 
school, and that social creed should not be the cause for reprisals against 
them.*§ 

A significant break in this current of cases occurred in Wieman v. Upde- 
graff.» The Court there struck down an Oklahoma statute which required 
state employees to take a loyalty oath that they were not, and had not been 
for the preceding five years, members of any organizations listed by the 
Attorney General of the United States as “Communist front” or “subver- 
sive.” The Court held that where such exclusion was for mere membership 
in such organizations, without requiring that they know the character of the 
organizations, it would violate the due process clause of the fourteenth 
amendment. 

The Court refused to, pass on the question as to whether the act, in pro- 
scribing membership in such organizations as listed by the Attorney General, 
gave fair notice to those affected. It merely said that in the light of previous 
decisions, Oklahoma’s failure to require that membership in such organiza- 
tions be “knowing” was a denial of due process. 

The Court, in interpreting language from Adler and Mitchell to the 
effect that public employees have no right to work for the state on their own 
terms, said: 


“To draw from this language the facile generalization that there is no 
constitutionally protected right to public employment is to obscure the 
issue. . .. We need not pause to consider whether an abstract right to 
public employment exists. It is sufficient to say that constitutional pro- 
tection does extend to the public servant whose exclusion pursuant to a 
statute is patently arbitrary or discriminatory.” 7° 


More than implied in the Court’s view is the proposition that the state 
or local government is constitutionally limited, when prescribing conditions 
on employment, to making reasonable conditions which are related to the 
employment. The mere membership in a subversive organization is not such 
a fact as will necessarily relate to any reasonable qualification for public 
employment. 

This view was adopted and developed in a subsequent case before the 
Supreme Court.™! There, appellant, an Associate Professor at Brooklyn Col- 
lege, an institution maintained by the City of New York, claimed that section 
903 of the New York City charter deprived him of rights under the due 


68 342 U.S. at 511, 72 Sup. Ct. at 394. 

69 344 US. 183, 73 Sup. Cr. 215 (1952). 

70 Wieman v. Updegraff, 344 U.S. 183, 191-92, 73 Sup. Cr. 215, 219 (1952). 
71 Slochower v. Board of Educ., 350 U.S. 551, 76 Sup. Ct. 637 (1956). 
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process and privileges and immunities clauses of the fourteenth amendment. 
That section provided that whenever a city employee utilized the privilege 
against self-incrimination to avoid answering before a legislative committee 
a question relating to his official conduct, his employment would terminate. 
His refusal to answer questions concerning membership in the Communist 
Party in 1940 and 1941, on the ground that his answers might tend to incrim- 
inate him, resulted in the automatic termination of his employment under 
the provisions of that section. The refusal occurred during an investiga- 
tion of subversive influences in the American educational system conducted 
by a federal agency, 

The Court held that his summary dismissal without hearing, where 
under New York law he was entitled to tenure and subject to discharge only 
for cause after notice, hearing, and appeal, violated the due process clause of 
the fourteenth amendment. This conclusion was reached after the Court 
observed that dismissal under paragraph 903 precluded the consideration of 
such factors as (1) the subject matter of the questions which the employee 
refuses to answer, (2) the remoteness of the period to which they are 
directed, and (3) the justification for the exercise of the privilege. 

In distinguishing Garner and Adler, the Court stated that the statute 
involved in Garner permitted New York public school authorities to dismiss 
employees who after notice and hearing were found to advocate the over- 
throw of Government by unlawful methods, or who were unable satisfac- 
torily to explain membership in such organizations. In Garner the Court 
had upheld the right of a city to inquire of its employees as to matters that 
may prove relevant to their fitness and suitability for public service, includ- 
ing past or present membership in the Communist Party. The Court stated: 


“It is one thing for the city authorities themselves to inquire into Slo- 
chower’s fitness, but quite another for his discharge to be based entirely 
on events occurring before a federal committee whose inquiry was 
announced as not directed at the ‘property, affairs, or government of 
the city, or . . . official conduct of city employees.’ ” 


The Court found that this action was not part of a bona fide attempt 
to gain needed and relevant information related to the employment. It 
also expressly condemned the practice of imputing a “sinister meaning” to 
the exercise of a person’s constitutional right under the fifth amendment. 


“The privilege against self-incrimination would be reduced to a hollow 
mockery if its exercise could be taken as equivalent either to a confession 
of guilt or a conclusive presumption of perjury. ... [A] witness may 
have a reasonable fear of prosecution and yet be innocent of any 
wrongdoing.” 7 


72 Jd. at 558, 76 Sup. Ct. at 641. 
13 Jd. at 557, 76 Sup. Ct. at 640. 
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Apparently, as Justice Reed in the dissenting opinion pointed out, the 
Court will find it a denial of the due process clause of the fourteenth amend- 
ment for an employee to be discharged solely for his reliance upon the fifth 
amendment, 

There is also apparently no difference in the circumstances where dis- 
charge is caused automatically, by statute, for reliance on the fifth amend- 
ment, and where the mere refusal to testify constitutes “cause” for discharge 
by a commission or board." 

If this is true, then the conclusions reached by the Illinois courts in 
Drury v. Hurley ® and Moretti v. Civil Service Bd. are no longer likely 
to be again reached in a simliar fact situation. It will now be exceedingly 
difficult to equate the mere refusal to sign a waiver of immunity of prosecu- 
tion, or the assertion of the constitutional right not to give self-incriminatory 
evidence, with a reasonable, constitutionally justifiable cause for discharge 
from public employment. This is particularly true where the inquiry is not 
one directly involving the official conduct of the witness refusing to testify 
or waive immunity. 

The later Illinois Supreme Court case of Pickus v. Board of Educ.” 
sheds no light on the proposition. The court was there considering the 
validity of a provision of the Illinois State Finance Act *® which required 
that compensation be withheld from state employees, excluding those of 
cities and other subdivisions, who failed to execute non-Communist affidavits. 
The court decided that public school teachers employed by the Chicago 
Board of Education were employees of the State. Next considering the re- 
quired affidavit, the court said that since its scope was no broader and no 
less related to employment factors, than those in Garner, Adler, and Douds, 
and since it did not concern the exercise of the claim of self-incrimination 
which was involved in Slochower v. Board of Educ.,” it therefore did not 
violate due process. The Illinois court concluded that this was a valid method 
by which the state could exclude from public employment ineligibles, such 
as Communists and others who advocate its unlawful overthrow. 

Although the factors are not completely related (Slochower was a 


7 See Opinion of the Justices, 332 Mass. 785, 127 N.E.2d 663 (1955), and Opinion 
of the Justices, 332 Mass. 763, 126 N.E.2d 100 (1955), where the Massachusetts Supreme 
Court considered this aspect of a proposed statute similar to that in Slochower, in con- 
junction with its earlier opinion in Faxon v. School Comm. of Boston, 331 Mass. 531, 
120 N.E.2d 772 (1954). 

7 339 Ill. App. 33, 88 N.E.2d 728 (1st Dist. 1949). See discussion at text accom- 
panying notes 55-60 supra. 

762 Ill. App. 2d 89, 118 N.E.2d 615 (1st Dist. 1954). See discussion at text accom- 
panying notes 55-60 supra. 

779 Tll. 2d 599, 138 N.E.2d 532 (1956). 

78 Tui, Rev. Stat. c. 127, § 166b (1959). 

78 350 U.S. 551, 76 Sup. Ct. 637 (1956). See discussion at text accompanying note 
71 supra. 
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teacher in the public schools, Drury and Moretti were police officers; the 
hearing at which Slochower was testifying was being conducted by a federal 
agency, Drury and Moretti were before grand juries of the county), still 
the essentials are the same, the inference of guilt from the mere exercise of 
a constitutional right is no longer a basis for exclusion from public em- 
ployment; the subject matter of the investigation must have a bearing and 
a proper relationship to the witness and his official conduct before his mere 
refusal to answer will constitute cause for discharge. 

In conclusion, the United States Supreme Court in its recent decisions 
has changed its approach to the balancing of interests between municipalities 
and their employees, at least in this significant area of fifth amendment cases. 
The departure from the Holmes treatment of the relationship has been sub- 
stantial. No longer is it sufficient to assert that the public employee has no 
constitutional right to work for the government. The suggestion in Justice 
Holmes’ opinion that these terms must be reasonable has been expanded to 
the point where the terms, if unreasonably related to the interests of the 
public employer, will constitute a deprivation of the employee’s constitu- 
tional right to due process of law. What these instances are will necessarily 
be determined by such factors as: was the employee afforded a hearing 
where it could be shown what bearing his conduct had on his fitness for 
employment; what were the interests of the employer involved; and under 
what sort of atmosphere or climate of opinion did the particular activity 
occur? 

CoNCLUSION 


The future of employee-employer relationships between governmental 
agencies and their employees is on the threshold of great change. I believe 
that government, particularly our courts, has taken a perceptive and objec- 
tive view of this problem and has determined that a new, up-to-date and 
more realistic approach is not only necessary but proper. It has determined 
that in this complex space age, when more and more is demanded by govern- 
ment of its employees, it can no longer afford the luxury of merely saying 
that the King can do no wrong and that therefore no problem exists. Govern- 
ment must realize that when, as presently, it competes in the labor market 
on substantially the same terms as industry, it can no longer deny to its 
workers some of the benefits and rights which it compels industry to give 
its employees. Government is now big business, and no business that stifles 
these fundamental and inherent rights can attract to it the caliber of worker 
needed to make that business operate in an effective, efficient manner. 

I do not intend to suggest that laws relating to the right to strike, the 
closed shop, loyalty oaths, or the use of the fifth amendment should be re- 
pealed, but I do suggest a less stringent and confining application of such laws 
in the light of modern conditions. Present signs indicate a hopeful trend in 
that direction. It is to be hoped that they are a forerunner of the substance 
to come. 
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Addendum 


CIVIL SERVICE COMMISSION REGULATION 


The Personnel Director of the City of Philadelphia is, therefore, authorized 
to engage in negotiations and enter into agreements concerning wages, hours and 
working conditions with District Council 33 of the American Federation of State, 
County and Municipal Employees, AFL-CIO, as collective bargaining agent for 
an appropriate bargaining unit or units of civil service employees, subject to the 
provisions of the Philadelphia Home Rule Charter and applicable regulations and 
statutes. 

AGREEMENT 


This Agreement made and entered into on the 20th day of February 1958, by 
and between the Personnel Director of the City of Philadelphia, hereinafter 
referred to as the “Director” and District Council 33 of the American Federation 
of State, County and Municipal Employees, AFL-CIO, Philadelphia and Vicinity, 
hereinafter referred to as the “Union.” 


It is agreed between the parties as follows: 


WITtTNESSETH: 


Whereas, It is the desire of both the parties to this Agreement to avoid 
industrial disputes, and to bargain collectively with regard to wages, hours and 
working conditions in the City, and in further consideration of the covenants and 
agreements made by each of the parties as hereinafter set forth, the parties mutu- 
ally agree to be legally bound hereby and stipulate as follows: It being specifically 
understood and agreed that all the provisions herein are subject to Civil Service 
Commission regulations, the Home Rule Charter and other statutes, and if any 
provision is held or found to conflict with the law or regulations relating thereto 
said provision shall not bind either of the parties hereto. 


RECOGNITION OF THE UNION 


1. (a) The Director agrees to recognize the Union as the sole and exclusive 
bargaining agent for the purpose of collective bargaining in any and all 
matters relating to wages, hours and working conditions on behalf of all civil 
service employees of the City of Philadelphia, with the exception of profes- 
sional employees and supervisors above the level of foreman or its equivalent, 
and the uniformed and investigatory personnel in the Police Department, Fire 
Department, Fairmount Park Commission and the District Attorney’s Office. 
(b) It is understood, further, that the right of an employee or employees 
to present his, her or their own requests or to adjust his, her or their own 
grievances, shall not be limited or impaired, and there shall be no discrimina- 
tion between Union and non-Union employees, nor shall there be more or 
less favorable treatment given to any employee covered by this contract. 
(c) Should questions arise warranting it, the specific definition of “profes- 
sional employees and supervisors above the level of foreman or its equivalent” 
as mentioned in paragraph (a) above shall, at the request of either party, be 
the subject of investigation and discussion by a joint committee to be ap- 
pointed by the two parties, which will report back to the parties within two 
months from the date of the request for the appointment of the committee. 
Since the Union is precluded from representing professional employees and 
supervisors above the level of foreman or its equivalent for purposes of col- 
lective bargaining in any and all matters of wages, hours, and working condi- 
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tions, it is agreed and understood that professional employees and supervisors 
above the level of foreman or its equivalent will not be recognized for pur- 
poses of collective bargaining in any and all matters of wages, hours, and 
working conditions, either as a separate group or as members of any organiza- 
tion other than the Union. 

(d) The appropriate local Union of District Council 33 shall have persons 
designated as Delegates in the unit within the jurisdiction of the particular 
local Union. The Delegates so designated, in addition to the duly authorized 
officers and business agent of the local Union, will be recognized as the rep- 
resentative of the local Union. 

(e) The Director agrees to provide the Union regular access to all public 
records indicating new appointments of employees within the bargaining unit, 
as defined under paragraph 1.(a) above. 


2. The Director does further agree to recognize any authorized Union official 
and to permit the said official to visit the plant or workshops of the respective 
departments of the employer and to investigate working conditions in the 
said plant at all reasonable hours and also for the purpose of adjusting disputes 
between the employer and the employees or any other matters relating to 
the terms and conditions of this contract. 


Hours or Work AND OVERTIME Pay 


1. Non-Shift Employees 


The regular work week shall consist of forty (40) hours, five (5) consecu- 
tive days, eight (8) hours each, Monday to Friday inclusive. For purposes of 
conversion of annual salary into daily rates, the annual salary shall be divided 
by the total number of days in the year, less Saturdays and Sundays. 

(a) Any work performed by an employee after completing eight (8) hours 
in any work day at regular rates shall be overtime. The employee shall be 
paid one and one-half (1%) times his regular rate of pay. 

(b) Any work performed by an employee on the 6th day worked of the 
work week shall be considered overtime. The employee shall be paid one 
and one-half (1%) times his regular rate of pay. 

(c) Any work performed by an employee on the 7th day of the work week 
shall be considered overtime. The employee shall be paid two (2) times his 
regular rate of pay. 


2. Shift Employees 
Employees engaged in shift operations are defined as being any employee or 
group of employees engaged in an operation for which there is regularly 
scheduled employment on Saturdays or Sundays, in which employment said 
employees participate on a fixed or rotating basis. 
The shift employee work week shall consist of forty (40) hours, five (5) 
days, eight (8) hours each, Monday to Sunday inclusive. 
For purposes of conversion of annual salary into daily rates, the annual salary 
shall be divided by the total number of days in the year, less Saturdays and 
Sundays. 
(a) Any work performed by an employee after completing eight (8) hours 
of work in any work shift at his regular rate of pay shall be considered over- 
time. The employee shall be paid one and one-half (1%) times his regular 
rate of pay. 
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(b) Any work performed by an employee on his or her first regularly 
scheduled day off, shall be overtime. The employee shall be paid one and 
one-half (1%) times his regular rate of pay. 

(c) Any work performed by an employee on his or her second regularly 
scheduled day off, shall be considered overtime. The employee shall be paid 
two (2) times his regular rate of pay. 


3. It is specifically understood that any employee in order to be eligible for 
overtime compensation (in accordance with Paragraphs 1 and 2 above) 
during any work week after the completion of five (5) days in that particular 
week, must complete a minimum of five (5) days of work in that week, unless 
his absence from work on any day of the week arises under the following 
circumstances: That absence was due to a call from his Draft Board or a 
pre-induction physical examination, evidence of which must be submitted; 
to a holiday recognized in this agreement which comes within the week and 
on which no work is done; to an employee having been granted leave of 
absence because of a death in the family, in accordance with Paragraph No. 
3, of section entitled “Sick Leave—Excusable Absence”; or to legitimate ill- 
ness or an accident suffered while at work preventing him from working be- 
fore the completion of five (5) days in that particular week and for which 
proof must be submitted to the satisfaction of such employee’s superior. 


4. Premium pay shall not be pyramided. 


5. Overtime shall not be mandatory except in the case of situations affecting 
public health or safety. 


6. It is understood that the aforementioned provisions regarding overtime for 
the sixth day shall not apply in the case of office and clerical employees regu- 
larly or normally scheduled to work less than 37% hours in the first five 
days of the work week; this shall not affect their rights to overtime after 
forty (40) hours. 


7. A full-time employee requested to work on his day off and reporting for 
work on such day shall receive a minimum of four hours’ pay for the day, 
at the appropriate rate for the day. 


8. A full-time employee who has completed his full scheduled day, and who is 
called back the same day and reports for work on such call-back, shall re- 
ceive a minimum of four hours pay for the call-back, at the appropriate over- 
time rate for the day. 


9. It is understood that the provisions of this section shall not apply in the case 
of supervisors where Civil Service Commission regulations for such super- 
visors provide otherwise. 


Hotmay Pay 


1. All employees shall receive a regular day’s pay for the following holidays, 
even though not worked: New Year’s Day, Lincoln’s Birthday, Washington’s 
Birthday, Good Friday, Memorial Day, Flag Day, Independence Day, Labor 
Day, Columbus Day, General Election Day, Veterans’ Day, Thanksgiving 
Day and Christmas Day, provided the employees have worked on their last 
scheduled work day immediately preceding the holiday and on their next 
scheduled work day immediately after the holiday, unless an employee’s 
absence on these days is an excused absence with pay within the terms of this 
contract; and provided further that where any of the above holidays fall on 
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a Saturday, they shall, in the case of non-shift employees, be observed by 
granting the employees a compensatory day off with pay. 


2. An employee required to work on any of the above enumerated holidays 
shall, in addition to holiday pay, receive at least eight (8) hours pay for the 
holiday work, and double time for all hours worked over eight (8) hours. 


3. A shift employee required to work on a scheduled day off which is a holiday 
or a non-shift employee required to work on a Saturday which is a holiday 
shall be compensated as follows: He shall receive pay for the day in accord- 
ance with the section entitled HOURS OF WORK AND OVERTIME 
PAY of this agreement and in addition shall be granted a compensatory day 
off with pay. 

Waces 


1. The parties hereto agree that the wages paid to the employees in the respec- 
tive departments, boards and commissions, of the City of Philadelphia shall 
be in accordance with the Pay Plan as adopted by the Civil Service Com- 
mission and the Administrative Board of the City of Philadelphia. 


2. It is agreed that the Union may present its request on the issue of wages to 
the Personnel Director, the Civil Service Commission and the Administrative 
Board prior to the adoption of the Budget Ordinance for any year. The 
Personnel Director, the Civil Service Commission and the Administrative 
Board shall arrange meetings with the Union in order to discuss the issue of 
wages. In order to provide for matured discussion of. the requests of the 
Union, such meetings shall be arranged to commence at least 180 days prior 
to the end of each year. 

VACATIONS 


1. All employees with less than one year’s employment with the City shall re- 
ceive five-sixths of one day’s vacation with pay for each month of service, 
such earned vacation to be available to the employee, at the completion of his 
first six (6) months of service, or later; all employees with one or more 
year’s employment and less than ten years’ employment with the City shall 
receive two weeks’ vacation with pay; all employees with ten or more years’ 
employment with the City shall receive three weeks’ vacation with pay: Pro- 
vided, that in the event that one of the enumerated holidays above set forth 
falls within the vacation period, the employee shall receive the pay for the 
holiday in addition to such employee’s vacation grant, or may in the em- 
ployee’s discretion be charged with one day less of vacation leave. 


2. The above vacation or annual leave will be earned at the rate of five-sixths 
(%) of a day for each calendar month of service until the completion of 
nine (9) years of continuous service, and at the rate of one and a quarter 
(1%) days for each calendar month of service over nine years of continuous 
service. All unused vacation leave shall be accumulated up to a maximum of 
thirty (30) days. 

SENIORITY 

1. An employee serving as a full time officer or employee of the Union, or of 
any of the local unions, shall upon written application be granted a leave of 
absence without pay for the period of such service. The seniority rights of 
such employee shall be protected and they shall accumulate during such 
employee’s period of service with the Union. 


2. In the case of layoffs, seniority of employees in the City service shall be 
recognized as a factor to be given substantial weight, together with other 





408 CURRENT PROBLEMS IN MUNICIPAL LAW _ [Vot. 1961 


factors, in determining the order of layoff. When a layoff is contemplated, 
an opportunity for discussion shall be afforded to the appropriate Union 
representatives prior to the issuance of the notices of layoff. 


3. Provisions as hereinabove set forth, as well as all other provisions of this 
Agreement, shall not be contrary to Civil Service Regulations, the Home 
Rule Charter or other statutes. In the event that any provision is found to 
be contrary to Civil Service Regulations, the Home Rule Charter or other 
statutes, then such provision shall be considered void and of no effect; Pro- 
vided, however, that all other valid provisions shall remain in full force and 
effect. 


Sick LEAVE—ExcusaBLE ABSENCE—MATERNITY LEAVE 


1. Any employee contracting or incurring non-service connected sickness or 
disability, which renders such employee unable to perform the duties of his 
employment, shall receive sick leave with pay while unable to work as fol- 
lows: Sick Leave shall be earned on a monthly basis of 1% days per month, 
such earned sick leave to be available to an employee at the completion of 
his first three (3) months of service. For an employee with one year or 
more of continuous service, as of January 1, 1954 a credit of twenty (20) 
days of earned sick leave shall be made available as of January 1, 1954 and 
from July 1, 1954 onwards the employee shall earn additional sick leave at 
the aforementioned rate of 1% days per month. Where an employee does 
not use the full sick leave herein authorized, such sick leave shall be accumu- 
lated in full and shall be added to past accumulated sick leave, provided that 
such total accumulation of sick leave shall not exceed 200 days. 


2. Where the employee’s absence is due to sickness or other disability which 
is service-connected and which arises directly from the service of such em- 
ployee, he shall be paid as follows: Full pay up to a maximum period of 
twelve months from the date of injury or sickness, during which time the 
absence shall not be charged against sick or vacation leave and during which 
time sick leave and vacation leave shall continue to be earned; if the em- 
ployee is unable to return to City employment at the end of twelve (12) 
months, he shall then go on sick leave and vacation leave until his accumulated 
sick and annual leave have been exhausted; if he is unable to return to City 
employment by the time his sick and annual leave have been exhausted, he 
shall continue to be paid until he is able to return or until the expiration of 
twenty-four (24) months from the date of service-connected injury or illness 
whichever period is the shorter; no annual or sick leave shall be earned after 
the first twelve (12) months from the date of injury or illness. 


3. In the event that there is a death in the immediate family of any employee, 
consisting only of spouse, parents, children, brother, or sister, such empoyee 
shall be granted a three (3) days’ leave of absence with full pay. An employee 
shall be granted one (1) day’s absence with pay in the event of a death in 
the family of such employee other than hereinbefore set forth. 


4. Any employee who shall be absent from work by reason of sickness or other 
disability or by reason of death in his family shall submit such evidence 
thereof as may be required by such employee’s superior. 


5. The Director agrees to submit to the Civil Service Commission at the earliest 
possible date a proposed regulation establishing a uniform policy of non-paid 
maternity leave, following full consultation with the Union regarding the 
details of such a policy. 
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HEALTH AND WELFARE 


1. Beginning January 1, 1957, the existing City contribution for medical-hos- 
pitalization-surgical purposes shall be increased by $90.00 per annum per 
employee, to be paid to establish plans. In the case of the members of Dis- 
trict Council 33, AFL-CIO, the Director accepts the designation by the 
Union of the American Federation of Labor Health Center, Philadelphia, 
as the medical-hospitalization-surgical program for which the $90.00 per 
annum will be paid. 


2. Beginning January 1, 1957, group term life insurance coverage in the amount 
of $2,500 with accidental death and dismemberment benefits, shall be made 
available for all full-time civil service employees (including District Council 
33 members not previously covered), pursuant to the terms of Civil Service 
Regulation 27. 


DIsCHARGE-SUSPENSION 


1. In matters of discharge and suspension, all regulations of the Civil Service 
Commission, provisions of the Home Rule Charter and all other applicable 
laws shall be followed. 


2. Any discharge or suspension may be considered by the Union or the indi- 
vidual affected as a grievance to be discussed for possible adjustment under 
the “Grievance Procedure,” and in accordance with law. 


GRIEVANCE PROCEDURE 


1. There shall be prior notice to the Union regarding changes in, or institution 
of rules and regulations pertaining to working conditions, and opportunity 
for discussion of same wherever possible. 


2. The City agrees to receive and consider any specific complaints from the 
Union regarding alleged abuses under Civil Service Regulation 5.11, entitled 
“Temporary Change in Assignment,” and will sincerely attempt to correct 
such abuses where the complaint is found to be justified. 


3. In the event that any difference concerning the interpretation or application 
of the Agreement shall arise, the procedure to be followed in an effort to 
reach a mutual understanding shall be in the order as herein indicated: 


(a) The question shall be discussed between the business agent of the local 
union and the Personnel Officer, or authorized representative of the par- 
ticular Department, Board or Commission; and upon failure to agree 

(b) Between the business agent of the local union and the head of the par- 
ticular Department, Board or Commission; and upon failure to agree 

(c) Between the business agent of the local union and the Personnel Director 
of the City of Philadelphia. 


In the event that the above steps fail to resolve the difference, it shall then 
be submitted to an Advisory Board consisting of three (3) members ap- 
pointed or named by the Personnel Director and three (3) members appointed 
or named by the Union. The Advisory Board, consisting of six (6) members, 
shall endeavor to settle the issue. The Advisory Board shall not sit as a 
Board of Arbitration but shall serve in a mediating capacity for the purpose 
of endeavoring to have the Personnel Director and the Union mutually agree 
on the issue under discussion. 


If a majority of this Board fails to agree, then its members shall select a 
seventh member, who shall act in the capacity of Chairman of the Board. 
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A quorum shall consist of the full Board. A majority vote of this Board 
shall be required to decide the difference or question, and such decision shall 
be considered as advisory only. 


Joint Investicatinc CoMMITTEE 


In the interest of sound industrial relations, a joint committee of six, three 
from each side, will convene from time to time and at the request of either 
party for the purpose of investigating and resolving questions which may 
arise concerning conditions of employment or grievances. 


Dues DepuctTIoNns 


It is agreed that dues will continue to be deducted on the basis of written 
authorizations. 
StrRIKEs AND LockoutTs 


There shall be no strikes, lockouts or stoppages of work. 
TERMINATION, CHANGE OR AMENDMENT 


This agreement, representing an amendment of the agreement of January 1, 
1953 as thereafter amended from year to year, shall be effective as of the 
first day of January, 1958, and shall continue in full force and effect until 
December 31, 1958, and thereafter from year to year, unless either party to 
this agreement gives sixty (60) days’ written notice prior to December 31, 
1958, or any yearly anniversary date thereafter, to terminate this agreement, 
or extension thereof: Provided, however, that either party may, by written 
notice, reopen and negotiate the issue of wages at least one hundred and 
eighty (180) days prior to the end of each year. 


In Witness Whereof, the parties hereto have hereunto set their hands and 
seals the day and year aforesaid. 


CITY OF PHILADELPHIA DISTRICT COUNCIL 33, 
American Federation of 
State, County and Municipal 
Employees, AFL-CIO 





Foster B. Roser 
Personnel Director 





William J. McEntee 
President 





John Miller 
Vice-President 





Robert Willard 
Secretary-Treasurer 





SUBDIVISION CONTROL AND PLANNING 
BY DONALD S. FREY * 


AN ABRASIVE ANALYSIS of the law and practice of subdivision control 
in Illinois today must first focus on our planning law itself—that process 
whereby a land use control is placed upon a village, city, or county by obli- 
gating the corporate authorities to guide their respective community toward 
a “co-ordinated, adjusted and harmonious development.” 4 

Before land can be put to urban uses, acreage must be converted into 
streets, blocks, and lots—this is the special process that has come to be 
known as land platting or subdividing. Every real estate subdivision laid out 
within or adjacent to a municipality becomes a physical feature of the 
community, and has lasting effect—good or bad—on the community. The 
ground plans of all municipalities, with very few exceptions, are simply 
a composite of the plans of the individual subdivisions. Although the sub- 
divider actually is engaged in building the municipality, he is chiefly inter- 
ested in realizing as much as he can from the sale of his land in the shortest 
possible time. The community, on the other hand, acquires an urban addition 
the character of which will have a far-reaching effect on its physical pattern 
and living conditions. This is why a wise Illinoisan said long ago: 


“What one does with his land is no longer the sole concern of the 
owner but of the entire community. Well considered planning for the 
community must furnish the means to prevent selfish and unscrupulous 
land speculation. Means for ascertaining, within safe limits, the prob- 
able land needs of each municipality in the Chicago Region are now 
available. Finally what is needed is adequate legal authority to keep 
an excessive amount of land from being speculatively subdivided.” ? 


Subdivisions must be controlled, and this controlling process must be 
preceded by the corporate authorities engaging in the process of planning 
for the needs of the total community. Where subdivisions are not controlled, 
or inadequately controlled, they may be defective in several major respects. 
They may be defective in themselves, in that there are inadequate or badly 
designed street systems, lots of inappropriate size, shape, or orientation, or 
street and utility improvements short of the minimum standards necessary 
for health, safety, or desirable living conditions. Subdivisions also may be 
defective in relation to the development of adjoining areas, the neighbor- 
hood, or the community as a whole. The streets may be ill-adapted to 
existing or required future streets in contiguous areas or the community; 
the sizes and arrangements of lots may not be in harmony with the existing 


*DONALD S. FREY. A.B. 1935, Pennsylvania State College; LL.B 1938, 
Yale University; Attorney-at-Law, Evanston, Illinois. 


1 Inui. Rev. Stat. c. 34, § 3001 (1959). 


2 Daniel H. Burnham, Jr. 
411 
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or desirable future character of developments of the neighborhood; the 
utilities may not be suitably coordinated in point of location or size with 
those of adjacent areas. 


THE LAW OF PLANNING AND SUBDIVISION CONTROL 


The concepts of law applicable to community planning and subdivision 
control are in the process of re-examination and reformulation.? Community 
attitudes are, in many cases, in the process of transition. The population 
explosion and rapid urbanization of Illinois and America are causing new 
problems. Little helpful information has been available upon which to base 
judgments as to how best to regulate subdivisions. Hence, the reason for 
this analysis. 

The legal status of the planning instruments of a community, including 
the basis for their challenge or defense, is determined by the soundness of the 
planning process, the actual methods used by the planning agency, and 
the relationships with other government units. As the present analysis de- 
velops, it will be seen from examination of these factors that Illinois is faced 
with many difficult problems in the realm of community planning and sub- 
division control. 


3 See AMERICAN Soc’Y OF PLANNING OFFICIALS, PLANNING ADVISORY SERVICE REPORTS 
(No. 10, “Considerations in Subdivision Control,” Jan. 1950, pp. 11; No. 38, “Installation 
of Physical Improvements as Required in Subdivision Regulations,” May, 1952, pp. 25; 
No. 46, “Public Open Space in Subdivisions,” Jan. 1953, pp. 19; No. 48, “Performance 
Bonds for the Installation of Subdivision Improvements,” March 1953, pp. 26; No. 102, 
“Subdivision Design—Some New Developments,” Sept. 1957, pp. 15; No. 116, “Organi- 
zation of the Subdivision Ordinance,” Nov. 1958, pp. 26; No. 124, “Subdivision Manuals,” 
July, 1959, pp. 24). BugscHer, Cases oN Lanp Use Conrtrots 1-48 (1958); CaRLETON, 
Suspivision REGULATIONS (1956); Clawson, Suburban Development Districts, 26 J. AM. 
Inst. PLANNERS 69-83 (1960); Engelen, Flexible Land Regulations, 22 J. Am. Inst. 
PLANNERS 237-38 (1956); Fagin, Regulating the Timing of Urban Development, 20 Law 
& CoNTEMP. Pros. 298-304 (1955); Haar, Lanp Use PLANNING 347-92 (1959); NATIONAL 
Ass’N oF Home Buixpers or U.S., Home Buitpers MANnuat For LaNp DEVELOPMENT 
274 (1954); U.S. Houstnc anp Home Finance AGENCY, SuGGESTED LAND SUBDIVISION 
REGULATION 65 (1952); LauTNER, AN ANALYsIS oF LAND SUBDIVISION CONTROL PRACTICES 
(1946); Melli, Subdivision Control in Wisconsin, 1953 Wis. L. Rev. 389; Morr, WxHo 
Pays For STREET AND UTiLity INSTALLATIONS IN NEW RESIDENTIAL AREAS? (1950); INsTI- 
TUTE OF LocaL GOVERNMENT, UNIVERSITY OF PITTSBURGH, PROCEEDINGS—LOocAL GOoVvERN- 
MENT CONFERENCE ON SUBDIVISION ConTROL (1957); Reps, Land Subdivision Regulations, 
in Loca, PLANNING ADMINISTRATION 345-68 (ed. Mc Lean 1960); TENN. STATE PLANNING 
CoMm’N, PuBLicaTIon No. 282, SuBDIVISION IMPROVEMENT Costs: WHo Pays ror Wuat? 
99 (1958); Twin Cities MEtTRoPpoLITAN PLANNING ComMm’N, LocaL PLANNING BULL. 
No. 2, GuipE To Suspivision ConTrot 17 (1960); WasHTENAW County, Micuican, A 
GUIDE FOR THE SUBDIVISION OF LAND IN UNINCORPORATED AREAS OF WASHTENAW CouNTY, 
Micwican 38 (1953); WeEBsTER, URBAN PLANNING AND MunicipaL Pustic Po.icy 436-88 
(1958); Note, An Analysis of Subdivision Control Legislation, 28 Inv. L.J. 544-73 (1953); 
McGotprick, Law aNnp Practice or Municipat Home Rute (1933); Note, 72 Harv. 
L. Rev. 737-39 (1959); U.S. ComM’N ON INTERGOVERNMENTAL RELATIONS, REPORT TO THE 
PRESIDENT FOR TRANSMITTAL TO THE Concress 52 (1955). See also Cities AND VILLAGES 
MunictpaAL PropLEMs ComMm’N, First REPORT TO THE 71ST GENERAL ASSEMBLY 15-16 
(1959); PLanninc ADMINISTRATION (part of the Comprehensive City Plan, Rock Island, 
Illinois, prepared by Ladislas Segoe & Associates, Cincinnati, Ohio, May 1957). 
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The legal basis for planning and subdivision control is to provide for 
“the health, safety, comfort and convenience of the inhabitants” * and to 
“promote health, safety, morals, order, convenience, prosperity, efficiency 
and economy in the process of development and the general welfare of said 
region.” > The legal technique is the exercise by public authority of the right 
to withhold the privilege of public record from subdivision plats which have 
been poorly or inappropriately designed, or which are not properly adjusted 
to the existing or desirable future development of adjoining areas. The 
whole principle is aptly summed up in the following statement: 


“The justification of planning, in terms of freedom, must be that by 
conscious collective decision of economic priorities our frustrations are 
diminished and our freedoms enlarged: that we have more opportunity 
to do what we want to do.” ® 


Illinois Statutes on Planning and Subdivision 


The Illinois statutes provide for cities, villages, and counties to estab- 
lish plan commissions, consisting of citizens who serve without pay.? The 
statutes vest the control over subdivisions in the corporate authorities and 
their plan commissions. In accordance with the statutes, subdivision jurisdic- 
tion, by ordinance, applies to the village or city proper and may be exer- 
cised in the unincorporated area outside within one and one-half miles of 
the village or city limits.§ Subdivision jurisdiction, by resolution, also is 
extended to the corporate authorities of counties.® These ordinances or 


4Iit. Rev. Stat. c. 24, § 53—2 (1959). 

5 Id. c. 34, § 3001. 

6 Wootton, FREEDOM UNDER PLANNING 19-20 (1945). 

T Iti. Rev. Stat. c. 24, §§ 53—1 to —3 (1959) (cities and villages) ; id. c. 34, §§ 3001-07 
(counties). House Bill 1324 was passed by the Illinois legislature and signed by Governor 
Kerner on July 10, 1961. This bill amended the former sections of the Cities and Villages 
Act dealing with the establishment of plan commissions. The various duties of plan 
commissions are now more specifically outlined. The distinctions between “Compre- 
hensive Plan” and “Official Map” are made, as discussed above. For the first time, pro- 
cedures are set forth as to the development of a Comprehensive Plan by a plan com- 
mission and its adoption by the corporate authorities. For the first time, specific pro- 
cedures are also set forth regarding the filing of a proposed plot for subdivision. 
Procedures are also set forth to resolve former differences in deciding upon jurisdiction 
by particular municipalities over the one and one-half mile unincorporated area around 
a municipality. 

8 Id. c. 24, § 1—7, gives the corporate authorities power to provide by ordinance 
that all subdivisions shall be first submitted to them for approval before the subdivision is 
“entitled to record in the proper county” or have any validity. Section 30—1 gives the 
corporate authorities power to “limit the building or set-back lines on or along any 
street, traffic way, drive or parkway within the municipality.” Section 7—42 contains an 
unusual one-year restriction against subdivision of land which has been disconnected 
from a municipality by court proceeding. 

91d. c. 34, §§ 3001-07, provide that a county board may develop a regional plan 
through the establishment of a region planning commission and may cooperate with 
other counties in so doing. Such plan may be adapted by the county board as respects 
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resolutions relating to subdivision controls may not be amended without 
public hearing. 

The statutes further provide that all subdivision plats must conform 
with the “official plan” of the villages or cities (“regional plan” for the 
counties) before they may be recorded.!® There are special requirements 
for the surveying and platting of any land which is sold consisting of less 
than five acres." 


the “Centerline location and right-of-way width of planned major streets in unsubdivided 
land.” The county board can forbid construction of buildings in such right-of-way. 
Otherwise, the plans of such regional commissions are advisory only. Section 3201 
gives the county board power “to establish, regulate and limit the building or set-back 
lines on or along any road, street, trafficway, drive or parkway in the county outside 
the corporate limits of any city, village or incorporated town.” 
10TtL. Rev. Srat. c. 24, § 53—3 (1959), contains another important provision. It 
reads: 
“No map or plat of any subdivision presented for record, affecting land (1) within 
the corporate limits of any municipality which has adopted heretofore or shall adopt 
hereafter an official plan in the manner prescribed in this article, or (2) within 
contiguous territory which is not more than one and one-half miles beyond the 
corporate limits of an adopting municipality, and not included in any municipality, 
shall be entitled to record or shall be valid unless the subdivision shown thereon 
provides for streets, alleys, ways for public service facilities, storm or floodwater 
runoff channels and basins and public grounds in conformity with the applicable 
requirements of the official plan.” 

Id. c. 34, § 414, provides that no “map, plat or subdivision shall be entitled to record in 

the proper county or have any validity” until certain approvals have been obtained. 

11 Jd. c. 109, § 1, constitutes a very important subdivision control in Illinois. Any 
subdivision of land “into two or more parts, any of which is less than 5 acres,” is re- 
quired to be surveyed and a plat made, such plat to “conform” to “an official plan” 
(if any) adopted by the city or village. The section reads: 


“[WJ]henever the owner of land subdivides it into two or more parts, any of which 
is less than 5 acres, he shall have it surveyed and a plat thereof made by a Registered 
Illinois Land Surveyor, which plat shall particularly describe and set forth all 
public streets, alleys, ways for public service facilities, parks, playgrounds, school 
grounds or other public grounds, and all the tracts, parcels, lots or blocks, and 
numbering all such lots, blocks or parcels by progressive numbers, giving their 
precise dimensions. .. . If any city, village or town has adopted an official plan, or 
part thereof, in the manner prescribed by law, the plat of land situated within the 
area affected thereby shall conform to the official plan, or part thereof. 


“(b) The provisions of this Act do not apply and no plat is required in any of the 
following instances: 

“1. The division or subdivision of land into ee or tracts of any size which 
does not involve any new streets or easements of access in counties having a popu- 
lation of 60,000 or less according to the last preceding federal decennial census; 

“2. The division or subdivision of land into parcels or tracts of 5 acres or more 
in size which does not involve any new streets or easements of access in counties 
having a population of more than 60,000 according to the last preceding federal 
decennial census; 

“3, The division of lots or blocks of less than 1 acre in any recorded subdivision 
which does not involve any new streets or easements of access; 

“4. The sale or exchange of parcels of land between owners of adjoining and 
contiguous land; 

“5. The conveyance of parcels of land or interests therein for use as right of 
way for railroads or other public utility facilities which does not involve any new 
streets or easements of access; 

“6. The conveyance of land owned by a railroad or other public utility which 
does not involve any new streets or easements of access; 

“7, The conveyance of land for highway or other public purposes or grants 
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Illinois Court Decisions on Subdivision Control 


As to the concept of the individual’s right to subdivide, the courts have 
held that in absence of statute, the owner of land may subdivide it in any 
way he sees fit, having regard only to his own wishes and without regard to 
public convenience.!? Statutory requirements as to the manner of platting 
and the necessity of recording the plat are not intended to abridge the right 
of the owner to subdivide his lands and make a plat thereof, but rather to 
avoid confusion and establish some rule of uniformity in its exercise.'* Since 
the owner of unsubdivided land is entitled to subdivide it as he chooses, an 
ordinance providing for the laying of drains at intervals in such land, and 
dividing it into parcels for that purpose, has been held void.1* 

With respect to specific procedures on subdivision control, the courts 
have held that a city council may, by ordinance, require every plat to be 
submitted to the council itself for approval, or it may authorize the approval 
by some designated officer of the city; but a city council cannot by failing 
to pass any ordinance reserve to itself, arbitrary discretion to approve plats 
or not to approve them.!® The right of a landowner to plat and subdivide 
land is regulated by statute, and the only power the municipal authorities 
have is to see that the plat is in conformity with the statute or ordinance.® 
A village, by its failure to adopt an ordinance, could not refuse to approve 
the plat of a subdivision of land within the village which in all respects 
complied with statutory requirements, and thus place the owner of property 
in the dilemma of being unable to record it.’7 

As to the form of plats of subdivisions, the courts have held that a plat, 
to be valid, must be made in conformity with the law, providing that the 
plat, after it is completed, shall be certified by the surveyor.!® The county 


or conveyances relating to the dedication of land for public use or instruments 
relating to the vacation of land impressed with a public use; 

“9, The sale or exchange of parcels or tracts of land existing on the date of this 
amendatory act of 1959 into no more than 2 parts and not involving any new streets 
or easements of access.” 

The provision for “selling without a plat” is very significant. It reads: 
“Whoever sells or offers for sale or leases for any time exceeding five years, any 
lot or block in or outside of any town, city or village before all the requirements 
of this Act have been complied with, shall be fined $25 for each lot or block or 
part thereof so disposed of, offered for sale or leased.” Id. § 5. 
12 People ex rel. Tilden v. Massieon, 279 Ill. 312, 116 N.E. 639 (1917), affirming 
200 Ill. App. 86 (2d Dist. 1915). 
13 People ex rel. Tilden v. Massieon, 200 Ill. App. 86 (2d Dist. 1915), aff'd, 279 Ill. 
312, 116 N.E. 639 (1917). 
14 People ex rel. Kochersperger v. Cook, 180 Ill. 341, 54 N.E. 173 (1899). 
15 Supra note 12. 
16 People ex rel. Thistlewood v. Village of Mounds, 122 Ill. App. 449 (4th Dist. 
1905). 

17 People ex rel. Jackson & Morris, Inc. v. Smuczynski, 345 Ill. App. 63, 102 N.E.2d 
168 (1st Dist. 1951). 

18 Thomas v. Eckard, 88 Ill. 593 (1878). 
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surveyor’s certificate is a requisite part of the plat, and a certificate signed 
“C. F., Dep’t Surveyer,” was found insufficient, as it did not show any act 
by the county surveyor.!® A plat which leaves between blocks, strips of 
suitable width for streets, but does not give them any names, does not oper- 
ate as statutory dedication of strips as streets.”° 

With respect to legal remedies, the courts have held that where the 
provisions of the statute and the ordinance of the city have been complied 
with in making a plat, the duty of the council to approve it is ministerial 
and may be enforced by mandamus.?! 

We have been concerned here with the legal basis of municipal sub- 
division control. Many of our conclusions suggested herein must be regarded 
as tentative. Unlike the field of zoning—that other important regulatory 
device of community planning—there are comparatively few court deci- 
sions on the subject of subdivision control. More positive generalizations on 
certain of the important issues in this field must await the outcome of further 
litigation. m 

PROCEDURES OF SUBDIVISION CONTROL 


The statutes and court decisions have established acceptance in Illinois 
of the principle of regulation of land subdivision for residential and other 
uses as a distinct function of municipal and county government. These 
regulations are recognized as a method of insuring sound community growth 
and safeguarding of the interests of both the homeowner, the subdivider, 
and the local government. This business of building a city (and this includes 
its environs) requires the safeguarding of these interests and the assurance 
that residential land subdivision will provide permanent assets to the locality. 
It is with the procedures surrounding the adoptions of land use plans and 
approval of subdivisions that controversies have arisen that, unless resolved, 
will undermine the whole principle of acceptance of local community con- 
trol over the physical, economic, and social building of the community. 

The basic procedures for subdivision control and planning in Illinois 
are as follows: 


(1) Commission—the establishment of a plan commission of citizens 
of the community to initiate development plans and review proposals from 
others. Some of the actual work of preparing the plans is done either by the 
staff of the commission or a department within the particular corporate 
authority. 

(2) Official Plan—the holding of public hearings on such development 
plans and the adoption of the plans and amendments thereto by the corporate 


19 Village of Auburn v. Goodwin, 128 Ill. 57, 21 N.E. 212 (1889). 

20 City of Chicago v. Drexel, 141 Ill. 89, 30 N.E. 774 (1892). 

21 People ex rel. Tilden v. Massieon, 279 Ill. 312, 116 N.E. 639 (1917), affirming 
200 Ill. App. 86 (2d Dist. 1915). 
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authorities, after recommendation by the Commission, with full public notice 
of the existence of such plans. 

(3) Subdivision Regulation Ordinance—the preparing and presenting 
to the corporate authorities by the plan commission of a subdivision regula- 
tion prescribing in what manner proposed subdivisions are to be presented for 
approval by the corporate authorities. A typical subdivision ordinance now 
in existence in Illinois municipalities is the one enacted by the corporate 
authorities of Salem, Illinois, in 1957. It begins in this manner: 


“22.01 Suspivision ControL. (a) For the purpose of the present and 
future development of the City of Salem, and for the promotion of 
the public health, and the safety, comfort, morals, and welfare of per- 
sons living within the territory governed, the provisions and regula- 
tions contained in this chapter which shall govern the subdividing and 
platting of land lying within the corporate limits of the City or within 
the area of jurisdiction of the Salem Plan Commission under the pro- 
visions of the official plan of the City. 

“(b) For the purpose of this chapter, the word ‘subdivision’ shall be 
the dividing of a tract of land into two or more lots, tracts, or sites for 
the purpose, either immediate or future, of sale or building develop- 
ments, or a resubdivision for any such purpose. : 

“22.02. Prat INvaLip WitHout Approvat. After February 19, 1957, 
no plat of any subdivision shall be valid nor entitled to record unless 
and until the same has been approved by the City Planning Commission 
in accordance with the procedure provided in this chapter, and no plat 
of a subdivision shall be approved without compliance with the stand- 
ards of design and improvements required.” 


Every subdivision plan requires the most careful checking for con- 
sistency and enforcement with the general community plan so that it is 
related to other land use proposals and coordinated with other develop- 
mental programs of the community. Such coordination includes review of 
the subdivision plan by appropriate officials for certification as to con- 
formity with zoning, building, and other regulations which affect the sale 
and development of land or the restriction of buildings. A planning com- 
mission’s role as coordinator of local developmental activities means that in 
order to achieve a consistency of interest, it has the responsibility not only 
for insuring that reviews for such certifications are made, but also for ap- 
proving the design of the plan, i.e., the layout of roads and public open 
spaces and lots. 

(4) Administration—the administration of the official plan and the 
subdivision regulations bring many procedures into play. This administra- 
tion is done either by the planning commission members or the planning 
official running the commission, or some department of the corporate 
authority. There have been many sad instances where subdivisions have 
been designed and developed without careful check with the municipal or 
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county engineer on availability of water supply or the feasibility of sewer 
and drainage systems well in advance of the actual platting and sale of the 
land. 

The school board is another agency that must be contacted regularly 
by the plan commission. A new subdivision may affect a school plant plan- 
ning program in two chief ways: (1) by increasing the child population 
in an area, and (2) by draining the child population from other areas. Even 
though it is impossible to anticipate accurately the age composition of fam- 
ilies moving into a new area, it is important that the school board be given 
immediate information on every new subdivision being planned. The sta- 
bility of a residential neighborhood depends to a large degree on the availa- 
bility of schools for the complete range of school grades. 

Park district and other recreational authorities need to be consulted in 
the process of administration. The health, welfare, and stability of a residen- 
tial community requires a careful analysis of the anticipated child age com- 
position and adequate attention to the needs and convenience of a recreation 
program for the community as a whole. 

(5) The Exercise of Advisory Powers—the powers granted to plan 
commissions are advisory in nature, being restricted to preparing and re- 
commending plans for adoption by the corporate authorities of the individ- 
ual municipalities. In this connection, questions like the following are being 
asked: 


(a) Who should hold the public hearings for adoption of official plans 
and/or subdivision control ordinances? 

(b) Should the council (or trustees) be able to amend a proposal 
without a recommendation from the plan commission? 

(c) Should an official plan be adopted by the trustees or council or 
simply by the plan commission? 

(d) Should the council be able to initiate its own subdivision control 
and other planning regulations, or must they begin with the appointed plan 
commission? 


The existing Illinois statutes are silent on these matters. With the pro- 
fessional status of the planner being recognized, the questions are becoming 
more frequent as to the exact line of demarcation between the role of the 
planner and the legislative role of the aldermen or trustees of a municipality, 
or the commissioners of a county. There is basic agreement that the role of 
the plan commission must be advisory only. 

The record indicates that every state in the country has enacted ena- 
bling legislation allowing communities to undertake planning subdivision 
controls. Well over three-fourths of the cities with more than 10,000 
people have adopted local subdivision ordinances and, in turn, review and 
approve plats. In addition, smaller communities are following suit in greater 
and greater numbers. 
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Unlike zoning laws, which were rather uniformly based on the pro- 
visions of the 1928 United States Standard Zoning Enabling Act, subdivision 
laws are quite varied. By and large, states have tended to go their own ways; 
hence the bewildering variety of laws and regulations. 

Under the agreed concept of advisory powers of plan commissions, 
a new term is emerging of a “Comprehensive Plan” developed for a com- 
munity, which has elements that go further than the official plan. It is sug- 
gested that the corporate authorities also perform the function of the adop- 
tion of the Comprehensive Plan. The Comprehensive Plan is basically a set 
of objectives for the physical layout of the entire community and perhaps 
not properly embraced in an ordinance. The responsibility for testing these 
objectives, for altering and expanding them, for keeping custody of them, 
should be the commission’s. The council or village trustees must, of course, 
have the final responsibility in the adoption of the Comprehensive Plan and 
amendments thereto. It seems logical and practical, however, for the com- 
mission itself to hold the public hearings which are a prerequisite to the 
adoption of any such plan or making amendments thereto. The corporate 
authorities may alter the recommendations of the commission in any way 
they see fit. 

Delegation of subdivision review powers to the plan commission by 
the local legislative body is constitutional where such delegation is provided 
for by statute.?? But there must be a standard or a rule of conduct to guide 
the planning board in its actions. A statute which specified that certain 
enforcement provisions “shall not apply in any case in which the planning 
board shall have waived the requirements of its approval of the subdivision” 
was invalidated by the court for lack of sufficient standards.” 

Once review authority has been conferred in conformity with the 
provisions of a proper enabling statute, the legislative body may not sub- 
stitute its action for that of the planning board.24 Where the statute author- 


22 Gore v. Hicks, 115 N.Y.S.2d 187 (Sup. Ct. 1952); Maness v. City of Jackson 
(Chancery Court, Madison County, Tenn., August 1954) (unreported). Discussion of 
the Jackson case may be found in Miller, Jackson Case Points Way to Better Subdivision 
Regulation, 15 Tenn. Planner, No. 2, pp. 42-46 (1944). 

23 Borough of Oakland v. Roth, 28 N.J. Super. 321, 327, 100 A.2d 698, 701 (1953): 
“The trial judge was unable to discover in the statute any basic standard, policy, or 
guiding rule in the observance of which the municipal bodies should perform that 
exceedingly critical function, and we perceive none. It would appear that those admin- 
istrative agencies are not only empowered by the section of the statute to nullify in- 
hibited conveyances, but also when deemed by them desirable to nullify the application 
of the statutes. In the law there is a distinction between the delegation of legislative 
power and the abdication of it.” 

24 Hollis v. Parkland Corp., 120 Tex. 531, 537, 40 S.W.2d 53, 56 (1931). Here the 
planning board had approved the plat. Property owners protested to the city council, 
which then adopted a resolution disapproving the plat, and the county clerk refused 
to record it. The court held that the council lacked jurisdiction, saying: 

“The plat appears to be duly acknowledged as required by law and bears the ap- 
proval of the City Planning Commission. This is all that the act calls for as a 
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izes subdivision approval procedure by the planning board only, the legisla- 
tive body cannot use the same powers even if it has failed to create such a 
board.25 However, when such a planning board is authorized by statute, 
the failure to create a board to review plats cannot be used as an excuse by 
a legislative body for refusing to approve a plat which meets all the require- 
ments of the statute and which cannot be recorded without approval.?® Nor 
can the legislative body indirectly exercise subdivision control authority by 
an agreement to extend municipal services to a tract if certain changes are 
made in the subdivision design.?? 

Sometimes further steps are indicated, as in New York, where the 
planning board was given the additional authority in 1956 of recommending 
a comprehensive zoning plan to the governing body of its constituent 
units.28 Of course, this is simply a recommendation that need not be ac- 
cepted. There is some slight encouragement—although again not very 
strongly or affirmatively phrased—in the New Jersey enabling act.?® There 
the legislative body of the municipality or county may give to the regional 
planning board any of the powers of the making of official master plans and 
the adoption of regulations governing the approval of plats and subdivision 
of land. Conceivably, this might be interpreted to include zoning; but this 


prerequisite of the recording of the plat in the office of the county clerk. With refer- 
ence to the approval, or disapproval, of such plats as are contemplated by the act, 
at least as regards the recording of the plats, the city council .. . has nothing to do; 
nor does the act purport to give the city council any authority in that respect, 
except in case there were no city planning commission.” 
25 Magnolia Dev. Co. v. Coles, 10 N.J. 223, 89 A.2d 664 (1952); City of Rahway 
v. Haritan Homes, Inc., 21 N.J. Super. 541, 91 A.2d 409 (1952). However, see Hilbol 
Realty, Inc. v. Barnhart, 205 Misc. 187, 188, 126 N.Y.S.2d 865, 867 (Sup. Ct. 1953), where 
the village board of trustees had not delegated final approval authority to the planning 
board: 
“A planning board with advisory authority alone is in the instant situation equiva- 
lent to no planning board at all. . . . Such being the case, the board of trustees of 
the village could act as planning board upon plats submitted.” 
26 People ex rel. Jackson & Morris, Inc. v. Smuczynski, 345 Ill. App. 63, 102 N.E.2d 
168 (1st Dist. 1951); People ex rel. Tilden v. Massieon, 279 Ill. 312, 116 N.E. 639 (1917); 
Commissioners’ Court v. Frank Jester Dev. Co., 199 S.W.2d 1004 (Tex. Civ. App. 1947). 


27In Reid Dev. Corp. v. Parsipanny-Troy Hills Township, 10 N.J. 229, 238, 89 
A.2d 667, 671 (1952), the court, in deciding for the landowner, observed: 
“On the admitted facts, the extension of the water facilities was plaintiff’s right; 
and it was an abuse of discretion to use the grant as a means of coercing the land- 
owner into acceptance of the minimum lot-size restriction upon his lands, however 
serviceable to the common good. Such benefits are to be had through the channels 
rescribed by the law. ... There is no statutory authority for this condition. 
lanning and zoning powers may not be exerted by indirection; the exercise of 
these functions must needs be in keeping with the principles of the enabling statutes.” 
28'N.Y. Gen. MunicipaL Law 239-d(5) (Supp. 1961). It “shall designate suitable 
areas to be zoned for residential, commercial and industrial uses, taking into considera- 
tion, but not limited to, such factors as existing and projected highways, parks, park- 
ways, public works, public utilities, public transportation facilities, population trends, 
topography and geologic structure.” 


29.N.J. Rev. Stat. § 40:27—11 (Supp. 1955). 
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seems to be a power that cannot be passed on to the regional planning board, 
since it is not a function of the municipal or town planning board, but rather, 
of the local legislative body. 

(6) Planning Before Controlling—under this section analyzing plan- 
ning procedure, it is pertinent to refer to the debate which is raging in legal 
circles in Illinois on whether it should be specifically required by statute 
that a community first adopt an official land use plan before it attempts 
zoning and/or subdivision controls. 

Some communities in other states now require as a condition of plat 
approval that the subdivision conform to comprehensive plan recommenda- 
tions for a host of public improvements.®° There is no longer any purpose 
to be served by reviewing new plats without reference to the comprehensive 
plan. All too often, a subdivision is judged solely on the basis of its internal 
soundness. Its impact on the whole community must be considered. 

Unfortunately, few court cases uphold the principle of plat review 
based on the comprehensive plan. The record is insufficient to have estab- 
lished it firmly, but evidence and trends are in the direction of securing 
this principle. Until then, however, communities will hesitate to apply the 
full potential of comprehensive planning to subdivision control. 

Communities can take steps to reach this end. The-preamble to a local 
subdivision ordinance might contain the complete list of comprehensive 
planning studies undertaken by the locality. This would alert the developer 
and public to the fact that planning is a precedent of subdivision control. 

A municipality might be required to prepare and publish a Comprehen- 
sive Plan covering its entire jurisdiction before the local governing body 
shall have the authority to approve any project proposed under the Blighted 
Areas Redevelopment Act of 1947,3! the Urban Community Conservation 
Act,32 the Neighborhood Redevelopment Corporation Law,** the Housing 
Authorities Act,?4 or the comparable provisions of the Cities and Villages 
Act.35 

The Illinois statutes are currently silent on this point. Separate acts 
were passed as respects the establishment of plan commissions, the enactment 
of subdivision regulations, and the enactment of zoning regulations. 


ConFLicts BETWEEN GOVERNMENTAL UNITs 


Decentralization and decay—these are the twin scourges of American 
cities today. The exodus of people, business, and industry from the central 


80 Policy Statement of the Northeastern Illinois Metropolitan Planning Comm’n 
(NIMPC). 

$1 Tuy. Rev. Stat. c. 67%, §§ 63-91 (1959), 

82 Id. §§ 91.8-.16. 

33 Td. §§ 251-94. 

347d. §§ 1-35. 

85 Td. c. 24, § 23-103.1, 
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city, accompanied by the deterioration of vast residential areas, obsolete 
utility systems, unused school and other community facilities, chaotic traffic 
conditions, a declining tax base, and the necessity of providing a multitude 
of services to those who work and play in the city but live and pay taxes 
in the suburbs, are some of the immense problems facing us. These difficul- 
ties are attributed in a large part to the fractioning of metropolitan areas 
into separate corporate jurisdictions. 

It is high time that in a nation whose people are concentrated largely 
in metropolitan areas there be fashioned new governmental arrangements 
appropriate for the larger community. This must be done and in a way 
which is sensitive to values associated with popular voice in affairs and 
closeness of government to people. In each of the larger metropolitan areas 
of the nation, there are today over 500 units of government. In the Illinois 
portion of the Chicago Standard Metropolitan Area, there exist over 900 
separate units of government, ranging from counties, cities, and villages, 
to mosquito abatement districts, sanitary districts, and park districts. 

How can we assure a local unit in a metropolitan setting appropriate 
freedom of decision as to local organization, powers, functions, personnel, 
and procedure and, at the same time, preserve the flexibility needed to 
achieve metropolitan cooperation? 

Let us look at some of the specific problems. 


The One and One-Half Mile Problem 


The late Frank M. Deneen, then City Attorney for Bloomington, IIli- 
nois, in a letter to the writer on November 16, 1959, said: 


“The subdivision Ordinance has the effect of accomplishing backdoor 
zoning outside the corporate limits compelling the subdividers to meet 
certain requirements before they can have their plat recorded with the 
Recorder of Deeds. . . . I feel it is therefore incumbent upon the 
municipalities to protect themselves and to provide for orderly develop- 
ment of areas adjacent to the municipality which will probably be a 
part of the municipality within the next few years.” 


As a way of avoiding the fringe problem, the power to zone extra- 
territorially has sometimes been granted outright. An example is the city 
of Omaha, which has the power to zone over a territory within three miles 
of its limits. Two cases have come up under this provision. In City of 
Omaha v. Glissman** the city brought an action enjoining the construction 
of a tourist camp on land outside the city limits which it had zoned as resi- 
dential. Interestingly enough, while the case turned on the constitutional 
point of whether the zoning ordinance was reasonable, it was not even a 
bone of contention that the land was outside the city boundaries. The 


36 151 Neb. 895, 39 N.W.2d 828 (1949), appeal dismissed, 339 U.S. 960, 70 Sup. Ct. 
1002 (1950), 


Bae > 
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majority opinion, sustaining the reasonableness, did not even mention the 
fact that the land was located outside the city, and while the minority 
opinion makes reference to the location, it is not used as a basis for dissent. 
Thus, it would seem that at least sub silentio all the justices agreed that the 
fact the zoning was extraterritorial made no difference. Again, in the case 
of Peterson v. Vasak,3" while the zoning ordinance of the city was attacked 
as unconstitutional, it was not on the extraterritorial ground but rather on 
technical objections concerning statutory drafting. Hence, the lawyers and 
the court all seemed to assume that extraterritorial land use powers, once 
conferred by the state legislature, are valid. 

A number of cities, through statutory or charter provisions, may control 
subdivision activity within specified distances beyond their corporate bound- 
aries. The validity of extraterritorial control was established in Prudential 
Co-operative Realty Co. v. Youngstown,?8 where the court examined at 
some length the compelling practical reasons why this type of control is 
essential for sound metropolitan development: 


“Every growing municipality must, from time to time, annex surround- 
ing territory to provide homes and institutions for its increasing popula- 
tion.” 39 


There can be little question but that the exercise of extraterritorial 
power would be sustained in any state where the enabling act or charter 
provision is correctly drawn. 

In Illinois, the plans recommended may include “reasonable require- 
ments with reference to streets, alleys and public grounds in unsubdivided 
land situated within the corporate limits or in contiguous territory not more 
than one and one-half miles beyond the corporate limits and not included 
in any municipality.” 4° In Chicago and in cities within thirty miles of 
Chicago the plan commission may not only recommend “a plan or plans for 
the development and redevelopment of the muncipality and contiguous 
unincorporated territory not more than one and one-half miles beyond”; but 
such plans may go further and “may establish reasonable standards of design 
for subdivisions and for resubdivisions of unimproved land and of areas sub- 
ject to redevelopment, including reasonable requirements for public streets, 
alleys, ways for public service facilities, . . . parks, playgrounds, school 
grounds, and other public grounds.” #4 

As already noted, the statute further provides that no map or plat of 
a subdivision in a municipality or within a mile and a half of the munici- 
pality having an official plan will be accepted for recording unless the sub- 


37162 Neb. 498, 76 N.W.2d 420 (1956). 
38 118 Ohio St. 204, 160 N.E. 695 (1928). 
39 Td. at 209-10, 160 N.E. at 697. 

49 Itt. Rev. Strat. c. 24, § 53—2 (1959). 
41 bid. 
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division provides for streets, alleys, and public grounds according to the 
requirements of the plan. 

As a result of this statute, Illinois communities within a thirty-mile 
radius of Chicago have adopted subdivision control ordinances to regulate 
new growth within their borders and in the unincorporated areas on their 
outskirts. Many of these ordinances go into great detail regarding such 
things as street lights, sanitary and storm sewers, width and surfacing of 
streets, and lot sizes, not mentioned in the statute. 

Two substantial deficiencies in the above stated statutory provisions are 
noted in the Illinois Municipal Problem Commission Report for 1961 as 
follows: 


“1, The language of the present statutes is indefinite. Essential elements 
of subdivision control authority rely upon the judicial construction 
given to statutes particularly in the NAPERVILLE CASE, 9 ILL. 2D, 
233. It suggests: clarifying amendments to spell out in the statute 
authority for the imposition of specific subdivision control regulations. 
“2. The present statutes give a most favored area classification to 
municipalities within thirty miles of Chicago in the matter of insuring 
that fringe subdivisions are compatible with a municipality’s master plan. 
It concludes there is no equitable reason for this discrimination with 
respect to powers of municipalities and that fringe subdivision planning 
authority is desirable state-wide policy.” 4” 


County vs. City and Village 


Now the one and one-half mile rule just discussed does raise the fol- 
lowing questions: 


(a) Who has final authority to control the subdivision in areas one and 
one-half miles beyond the boundary of the city or village? 

(b) Why only one and one-half miles? 

(c) What if the county enacts subdivision control more restrictive than 
the municipality? 


The Illinois Municipal Problem Commission Report for 1961 reports that 
the present Illinois statutes do not properly resolve a developing jurisdic- 
tional conflict between counties and cities over unincorporated areas con- 
tiguous to the corporate limits of cities. The commission suggests that a city 
or village in a contiguous fringe area should normally take precedence over 
the interest of the county if the city or village adopts ordinances for a 
planned development of the contiguous area. 

It would seem to the writer that by state statute the city and county 
should be permitted to agree upon an area of joining subdivision jurisdiction 
wherein the standards of the city will apply. A proposed consolidated Plan- 


42See Statement of Champaign, Ill., City Attorney Albert Tuxhorn to Municipal 
Problems Commission, April 24, 1958. 


“it Dine Ge ats as 
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ning and Zoning Act for Illinois, in which all the planning and zoning powers 
provided in the act would be exercised by the corporate authorities of the 
county over all the unincorporated area in the county, would make clear 
that any city or village may exercise all of its planning powers and zoning 
powers in the unincorporated territory one and one-half miles beyond the 
municipality (not just added planning powers for a municipality of over 
500,000 inhabitants or within the thirty-mile radius of such a municipality), 
except where the county has exercised some planning and zoning over the 
same territory. The city or village would file a map with the county clerk 
showing how it intends to plan for and zone this fringe territory beyond its 
limits. In the case of this one and one-half mile perimeter area, where there 
is overlapping jurisdiction of two or more municipalities, the county court 
would decide the boundary line where the municipalities cannot reach an 
agreement. 

While cities would like exclusive control over their perimeter unin- 
corporated area—especially cities which are doing careful planning and 
zoning—the unincorporated areas are under county control in every other 
respect. The wiser step is to encourage county authorities to coordinate 
their planning and zoning harmoniously with the contiguous cities and vil- 
lages. Then cities and villages have some protection in that upon their filing 
a protest to any county planning and zoning resolution, the resolution will 
require a three-fourths vote of the county corporate authorities.* 


The Role of the State Government 


While any examination of land use planning must perforce concentrate 
on removal of the more obvious frictions of intergovernmental units, it is 
well to remember that making planning easier is not necessarily the only 
goal, nor even the most important goal. Many values enter into the decision 
as to the extent of transfer of the functions of local government. 

Prominent among public investments which ought to be considered by 
the regional plan are the state and regional highways. These strategically 
influence regional land uses and should be delineated in the regional plan; 
local plans and implementing legislation would thereby be required to con- 
form. (Indeed the tendency today is towards direct state zoning and con- 
trols over intercity highways and mass transport routes.) * 

Other services whose location is of regional concern—and increasingly 
dealt with on that basis—are water supply, sewage disposal, and flood con- 


43 Tut. Rev. Stat. c. 34, § 3152 (1959). 

44 At least two states require any subdivision along a state road or street to con- 
form to the state plan for such road or street. Micu. Stat. ANN. § 26.451 (1953); 
Wis. Stat. § 84.09 (1955); cf. Collier v. Baker, 160 Tenn. 571, 27 S.W.2d 1085 (1930). 
See Town of Bloomfield v. New Jersey Highway Authority, 18 N.J. 237, 113 A.2d 658 
(1955) (municipal zoning ordinance does not govern the service areas along the state 
parkway although state law was silent on the matter). 








426 CURRENT PROBLEMS IN MUNICIPAL LAW __ [Vot. 1961 


trol.4° While federal legislation has tended to encourage direct dealing be- 
tween Washington and the city, public housing and urban renewal seem 
to be matters of statewide concern on which a metropolitan perspective is 
requisite to a rational distribution of populations and land uses.4® Other 
categories, of course, are the schools, large parks, and broad recreational 
areas that draw on more than one community.** 


The Role of the Federal Government 


In the area of financing of urban renewal programs and the like, we may 
expect further influence from the federal government. Legislation recently 
proposed would put the federal government into cooperation with local 
planners where federal funds are involved. One bill would also set up a 
fund of $100,000,000 to be used over a five-year period in matching grants 
for purchase of open-space land in and around urban areas. A bill previously 
introduced would encourage local and state governments to participate in 
comprehensive regional mass transportation planning. 

We should give consideration to the significance of the financing of 
home building in new subdivisions. Most of the larger builders are interested 
in fairly good standards of subdivision development because it helps to gain 
better mortgage financing for the sale of homes. FHA and VA standards 
and requirements of most lending institutions tend to play an important role 
in better development of subdivisions. Financing considerations are probably 
as important as planning and legal requirements and standards in gaining a 
total objective of better residential development of our cities in metropolitan 
areas. 

-In those communities where the responsibility for installation of utilities 
and streets has not been defined in relation to new subdivisions, it has often 
been necessary to levy special improvement taxes for subdivision improve- 
ments after lots have been sold. Often such taxes have been in excess of the 
economic return possible from the lots. Tax delinquency has been an all 
too common result of this kind of situation and there are many thousands 
of properties in the United States with improvement liens against them in 
excess of their assessed or sales value. Such properties become liabilities to 
the community and can only be made available for development if the 
community is able to and wishes to take development loss. 

Illinois has sought through statute to prevent the recording of sub- 


45 See Baker, A Regional Approach to Water Pollution, 21 J. AM. INst. PLANNERS 
3 (1955), for an instance of a state controlled and directed regional authority that 
handled sewage disposal and water pollution. 

46 See the discussion of Regional Planning and Zoning by Judge Heher, in 6 Munic. 
Law Service Letter, March 1956, p. 2. See also Bettman, Crry AND REGIONAL PLANNING 
Papers 135-49 (1946). 

47 Cf. Opinion of the Justices, 333 Mass. 773, 128 N.E.2d 557 (1955). 
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divisions until all taxes are paid.4® One interesting Illinois case on this sub- 
ject of tax delinquency held that the statute prohibiting the approval, or 
filing and recording, of a plot or new subdivision of any tract of land in a 
city, town, incorporated town, or village, unless all redeemable sales for 
unpaid taxes or special assessments have been redeemed and all forfeited 
taxes or special assessments paid, had no application where the party seeking 
the approval of a tract had performed every act required of her under 
existing statutes, and had brought mandamus to compel approval of the 
tract, and was entitled to judgment, before the statute was amended to con- 
tain such requirements.*® 


Coordinating Overlapping Taxing Units 


Any study of the existing powers of Plan Commissions produces such 
questions as follows: 


(a) Should a subdivision regulation or an official plan affect what a 
school district will do? 
(b) Should school districts, transit authorities, airport, and other 


48 Int. Rev. Stat. c. 120, § 516 (1959), carries further subdivision controls. The 
section begins by setting forth the basic duty of platting land. It reads: 


“In all cases where any tract or lot of land is divided in parcels, so that it cannot 
be described without describing it by metes and bounds, it shall be the duty of the 
owner to cause such land to be surveyed and platted into lots. Such plat shall be 
certified and recorded. The description of real estate, in accordance with the num- 
ber and description set forth in the plat, aforesaid, shall be deemed a good and 
valid description of the lot or parcel of land so described: Provided, that here- 
after no plat of any subdivision, vacation or dedication of any tract of land shall 
be approved by a city, incorporated town or village officer, nor shall any recorder 
of deeds record any such plat unless a statement from the county clerk is endorsed 
thereon showing that he binds no delinquent general taxes, unpaid current general 
taxes, delinquent special assessments or unpaid current special assessments against the 
tract of land described in said oe. Provided, further, that no officer of a city, 
village or incorporated town shall approve the plat of any subdivision of any tract 
of land until all deferred installments of outstanding unpaid special assessments 
have been either certified as paid by the proper collector or a division thereof, 
in accordance with the proposed subdivision, has been made and duly approved by 
the court that confirmed the special assessment.” 

Section 523 carries an interesting provision requiring the County Assessor to adjust the 

assessments “among the lots or parcels into which the land shall have been subdivided.” 

The section reads: 

“If the assessor finds that any real estate subject to taxation, or special assess- 
ment, has not been returned to him by the clerk, or if returned, has not been 
described in the subdivisions, or manner required by this Act, he shall correct the 
a of the clerk, and shall list and assess such property in the manner required 

y law. 

“The assessor shall, also, from time to time, make such alterations in the descrip- 
tion of real property as he may find necessary. When real property has been sub- 
divided since the making of the general assessment, the assessor shall from time to 
time correct the descriptions so that they shall correspond to the subdivision, and 
distribute the assessment in the proper proportions among the lots or parcels into 
which the land shall have been subdivided; and in case of a vacation of a subdivision 
readjust the description of the assessment accordingly.” 

49 People ex rel. Tilden v. Massieon, 279 Ill. 312, 116 N.E. 639, affirming 200 IIl. 

App. 86 (2d Dist. 1915). 
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governmental units be necessary parties to any public hearing on the adop- 
tion of a Comprehensive Plan? 


The topic of intergovernmental coordination of action in community 
planning and development is a key problem. It is a matter of great moment 
in Illinois and the United States by reason of the complex of local jurisdic- 
tions which are likely to be found in any large urban area. Some of the 
many units are in a vertical relationship to the central city and others in 
horizontal juxtaposition. 

The effectuation of planning through governmental and private activity 
is even more remote from unitary governmental control. For the most 
part, what one finds is a situation in which, even as to planning, authority 
is greatly diffused. The planning commission has no jurisdiction over the 
public school capital program, despite the important place of schools in 
community development.*° 

It is not generally recognized among American students of planning 
that the total planning process should have continuity, internal coordination 
within the responsible local governmental unit, and coordination of the 
efforts in community development of various governmental agencies.®! 

Some Illinois lawyers have proposed a consolidated planning and 
zoning statute for Illinois which would require all taxing units within the 
jurisdiction of a planning and zoning commission to make available to the 
commission all information on their own plans for land use. Furthermore, 
whenever such taxing units plan to purchase or sell land, they must refer 
their plan to the commission for review. 

In a very real sense, metropolitan areas provide a new and different 
sort of frontier in American life. It is a frontier of a political and legal 


50 Tur, Rev. STAT. c. 122, § 13—9 (1959), contains the following interesting provision: 

“When the petition and affidavits are delivered to the county superintendent, and 
the requisite number of votes are in favor of a sale, he shall noti y the trustees of 
the township or township land commissioners, who shall immediately divide the 
land into tracts or lots of such ferm and quantity as will produce the largest sum 
of money, and cause a plat thereof to be made with each lot numbered and defined 
so that its boundaries may be forever ascertained. 

“In subdividing common school lands, no lot shall contain more than eighty 
acres and the division may be into town or village lots, with roads, streets or = ml 
between and through them. All such divisions are hereby declared legal and all such 
roads, streets and alleys, public highways.” 

51In 1924 Herbert Hoover appointed an advisory committee on city planning and 

zoning to undertake the preparation of a model city planning enabling act. The results 
of this study were published in 1928, and a number of states passed enabling statutes 
closely patterned after the federal model. A survey in 1934 indicated there were over 
700 official planning boards in the United States. Of these, 269 boards in 29 states had 
been given the power of subdivision control, while an additional 156 boards acted as 
subdivision advisory agencies to some other municipal department or official having final 
control powers. In the last twenty years new statutes have been enacted, and hundreds 
of planning boards throughout the country are exercising these subdivision review 
powers. In 1952, 509 planning boards in cities over 10,000 population had been given 
this authority. This tabulation does not include many smaller villages and cities or town- 
ships in which planning boards are also active. 
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order. It presents an extraordinary challenge to our capacity for community 
organization, a challenge unmatched elsewhere on the domestic scene. We 
have a metropolitan civilization. Politically, however, we have nothing to 
match this development. The tax upon our political inventiveness remains 
unsatisfied.5? 


ConcePT oF REGIONAL PLANNING 


It is apparent in dealing with such problems as are discussed here that 
solutions would be facilitated if all of these problems are approached on a 
metropolitan area basis. The usual solution is a piecemeal attempt to deal 
with the problem in various small areas. Sewer problems, for example, are 
constantly being created through the development of land, and these prob- 
lems most seriously affect areas other than those that are being subdivided. 

It is possible for developers in Illinois metropolitan areas to provide 
substandard lots or substandard public facilities which cannot but result in 
substandard communities. Consistent and adequate minimum standards 
affecting land development covering entire metropolitan areas are seriously 
lacking. Standards can, and should, be prepared and made available on a 
metropolitan basis. 

There is explicit provision for “regional planning” in chapter 34 of the 
Illinois statutes dealing with the powers of counties and county boards.®® 
Section 3001 enables a county board, whenever in its judgment a portion or 
all of the county as a region “should have a plan made for the general pur- 
pose of guiding and accomplishing a co-ordinated, adjusted and harmonious 
development of said region, and of public improvements and utilities there- 
in,” to define the boundaries of such region and to create a regional plan- 
ning commission for making such a regional plan. The commission is to be 
a fact finding board and make investigations and gather statistics as it deems 
necessary to make such a plan. If the region is situated in more than one 
county, the several county boards are empowered to cooperate in defining 
the boundaries and setting up one regional planning commission. The plans 
shall be advisory only unless the plan or a portion of it is adopted by a 
municipality which has a plan commission, in which case it has the same 
force and effect as given to municipal plans by law. 

As a practical matter there has been little or no county regional plan- 
ning done, and whatever the potential of this act may be for metropolitan 
planning, the act has been largely ignored. 


52 A “population implosion” is worrying long-range planners and economists more 
than the population explosion. (This figure of speech is derived from nuclear weapons. 
The first atomic weapons produced explosions which blew outward; the more advanced 
types, by imploding toward the core of the bombs, have created much more power.) 
Today’s rising tides of population are not flowing out into uncharted seas; they are 
flowing back into the heavily populated ports of the world. 


58 Int. Rev. Stat. c. 34, §§ 3001-07 (1959). 
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The County Zoning Act specifically empowers the county board of 
any county, in the exercise of its zoning powers, to cooperate with other 
counties, with cities, villages, or other municipal corporations, either within 
or without such county, and with municipal or state authorities.54 Although 
several counties have adopted zoning ordinances, there have been no con- 
spicuous examples of area-wide intergovernmental cooperation in zoning 
matters. 

The establishment of the Northeastern Illinois Metropolitan Area Plan- 
ning Commission ®> was Illinois’ first attempt toward sound regional plan- 
ning. The commission is to serve the counties of Lake, Cook, Will, DuPage, 
Kane, and McHenry. Among other things, the commission is to “prepare 
and make available to units of government standards for . . . subdivision 
control ordinances and other planning regulations and for administrative 
practices and procedures under such ordinances or regulations.” 5 Elements 
of an official plan 5’ and more specific approval of subdivisions ®* is pro- 
vided. 

Some thirty-one states currently authorize regional planning activity.®® 
“Regional,” however, means various things in different statutes. Often it 
simply refers to county planning as it does in Illinois in substance. At other 
times it expresses a realization on the part of the state legislature that the 
local political units of town and county are often not the most effective 
planning authorities, and that some type of amalgamation of perspective is 
necessary in order to achieve the most desirable allocation of land resources. 

Generally, the establishment of a metropolitan region is made purely 


541d. § 3159. 

55 Td. §§ 3051-89. 

56 Id. § 3073. 

57 Iii. Rev. Strat. c. 34, § 3006 (1959), provides that for those counties in the 
NIMPC area with population less than 500,000, the county boards may adopt “official 
plans” with such plans going further than just the location and width of major streets. 
These plans may “establish reasonable standards of designs for subdivisions and for resub- 
divisions of unimproved land and areas subject to redevelopment, including reasonable 
requirements for public streets, alleys, ways for public service facilities, storm or flood 
water runoff channels and basins, parks, playgrounds, school grounds, and other public 
grounds.” 

58 Jd. § 415 requires more specific approval regarding subdivision in those areas 
served by NIMPC. Those counties with less than 500,000 population may “establish by 
ordinance or resolution of record reasonable rules and regulations governing the loca- 
tion, width and course of streets and highways, and the provision of public grounds for 
schools, parks or playgrounds, in any map, plat or subdivision of any block, lot or sub- 
lot or any part thereof or any piece or parcel of land in the county, which rules and 
regulations may include such reasonable requirements with respect to water supply and 
sewage collection and treatment, and such reasonable requirements with respect to street 
drainage and surfacing, as may be established by the county board as minimum require- 
ments in the interest of the health, safety and convenience of the public of the county; 
and to require by ordinance or resolution of record that any map, plat or subdivision 
shall be submitted to the county board.” 

59U.S. Housinc AND Home FINANcE AGENCY, PLANNING Laws ii (1957). 
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optional with any number of cities or counties that desire to set up a regional 
planning body. Thus, in New Jersey, the council or board of any munici- 
pality or county may join with other municipalities or counties to set up a 
regional planning board.® Similarly, a 1956 amendment to the New York 
General Municipal Law provides that the governing bodies of cities, towns, 
and villages may collaborate in establishing a regional or metropolitan plan- 
ning board.*! 

The legal requirements of effective metropolitan government are 
simply stated to provide the means of formation of common policy for 
common problems, to enable the adoption of over-all plans to meet the total 
needs of the metropolitan area, and to organize the resources of the entire 
area to implement those policies and plans. 


WIDENING SCOPE OF PLANNING CONTROLS 


What are planning bodies supposed to do? This basic problem has 
hardly been explored, even tentatively, by the present Illinois enabling 
legislation. Obviously they ought to plan—although what, where, and to 
whom the plan is to be addressed are questions generally left unresolved. 
Close examination of the enabling legislation, nevertheless, permits one to 
ferret out a sort of planning philosophy that can be said to underlie the 
conferring of its function on the planning bodies. 


“Public Improvements” 


tj 


The enabling statute empowers the plan commission to prepare “a 
comprehensive plan of public improvements.” ®? Once adopted, this plan 
shall be known as the “Official Plan.” However, the term “Comprehensive 
Plan” is coming to be used in practice to embrace more than just the “public 
improvements” that may appear on an adopted map. 

The following questions are frequently asked: 


(a) Should the functions be limited to “public improvements”? 

(b) Should there be more than “physical planning” done and if so, 
how? 

(c) What should a comprehensive plan include? 

(d) What is the nature of an “official plan”? 


The Illinois statutes do not define “official plan.” As already stated, the 
relatively recent provision with respect to the Northeastern Illinois Metro- 


60N.J. Rev. Stat. § 40:27—9 (Supp. 1956). 

61N.Y. Gen. Municipa, Law § 239—b (Supp. 1961). See Micu. Strat. ANN. § 
5.3008(3) (1958): “The boundaries of the area which are to define the limit of juris- 
diction of the regional planning commission shall be established by the [resolutions of 
the participating legislative bodies].” 

62 Itt. Rev. Stat. c. 24, § 53—2 (1959). 
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politan Area Planning Commission uses the term “Comprehensive Plan,” but 
does not define it.® 

Local planning, as we think of it today, goes back for about a half 
century in the United States. Local planning has and will continue to be 
directed to a large extent to the physical development of the community. 
The question, however, is physical development to what end? 


Comprehensive Plan 


To allow for the “Comprehensive Plan” developed by the plan com- 
mission to embrace more than the elements in an official plan, it may aid 
clarity of understanding to describe the “Official Plan” as the “Official 
Map.” The sequence would be this way: The total plan would be known 
as the Comprehensive Plan. From the plan would flow Subdivision Regula- 
tions. From the plan would also come the Official Map in the form of an 
illustration setting forth the location of future streets and street widenings 
and water courses or other important improvements to be placed upon the 
land. Such a map should carry the power to prohibit the erection of build- 
ings or other improvements in the path of those designated improvements. 

The revised Illinois statute should make clear the composition of a Com- 
prehensive Plan. It is more than a plan of “public improvements.” The same 
plan could be adopted in municipalities of less than 500,000 inhabitants 
which are not even within a thirty-mile radius of such a municipality. The 
plan may accomplish more than “establish reasonable standards of design 
for subdivisions and for resubdivisions of unimproved land and of areas 
subject to redevelopment, including reasonable requirements for public 
streets, alleys, ways of public service facilities, storm or floodwater run-off 
channels and basins, parks, playgrounds, school grounds and other public 
grounds.” 

The enabling act ought to make clear that Comprehensive Plans for 
any municipality might be adopted in separate geographical parts. 

A typical comprehensive plan in several states today would include the 
following features: 


(a) conservation plans, including water and all natural resources, 
flood control, watershed protection; 

(b) a land use plan for the most desirable utilization of land of the 
region; 

(c) recreation plans for parks, playgrounds, beaches, and other recrea- 
tion areas; 

(d) street and highway plans; 

(e) transportation and transit plans; 

(f) public services and facilities plans; 

(g) public buildings; community design, including a subdivision plan; 


$83 Id. c. 34, § 3073. 
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(h) housing plans; and 
(i) any other plans the commission thinks applicable. 


The Comprehensive Plan (or “Land Use Plan”) might be defined as a 
guide adopted by an appointed, advisory body as a visual aid—a “statement 
of policy” in graphic form. 


Research and Data Collection 


The gathering of information about a region is, of course, a prerequisite 
to other aspects of planning. The various state acts usually list data collec- 
tion as a function of the planning board. Apparently this is regarded as an 
important and safe job—though the end of the research is left vague and 
unexplored. The Michigan act, for example, blandly states that the plan- 
ning commission “may conduct all types of research studies, collect and 
analyze data, prepare maps, charts and tables.” ®* Perhaps this is as far as 
the matter can be pressed in view of the uncertain nature and the tenuous 
position of the regional agency. 


Economic and Social Planning 


The trend is toward allowing the plan commission to develop plans 
with economic and social objectives in mind and to include data supporting 
these objectives in the Comprehensive Plans they recommend for adoption 
by the corporate authorities. One state empowers its metropolitan planning 
boards to prepare and adopt a comprehensive master plan for the develop- 
ment of the entire area of the participating municipalities; ®° another state 
authorizes plans “for the physical, social and economic development of the 
region.” % 


Urban Renewal 


Planning agencies are now being made responsible for the development 
of comprehensive plans for urban redevelopment and for the broader func- 
tion of urban renewal. This function may take the form of amending 
zoning ordinances to conserve areas. 

While the Standard Zoning Enabling Act, which was developed under 
the aegis of Secretary of Commerce Herbert Hoover, in the 1920’s, pro- 
moted the idea that basic zoning should be charted by a special agency 
known as a zoning commission, which is distinct from the plan commission 
in the particular community, this thinking has largely given way to the 
conception that the basic design for private land use control falls within 
the ambit of the planning function of the planning agency. What it may 
amount to is responsibility for the preparation of a comprehensive zoning 


6 Micu. Stat. ANN. § 5.3008(9) (1958). 
6 N.Y. Gen. Municipa, Law § 239—d. 
66 Micu. Stat. ANN. § 5.3008(9) (1958). 
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ordinance and thereafter of proposed modifications of the zoning ordinance. 
Not uncommon is the additional duty of reviewing all special exceptions 
permitted under a zoning ordinance where major land uses are involved. 


Human Values 


Perhaps most fundamental is the question of what values are served 
by the pursuit of planning objectives It is here that traditional local plan- 
ning enabling legislation has been least helpful, since the legislation does not 
really speak clearly to the subject of planning objectives, let alone the 
human values that are sought to be served. It leaves these fundamental 
things to assumption. 

More recent planning legislation has been more articulate in its expres- 
sion with respect to objective and underlying human values. The tendency 
of more recent planning legislation is to extend the sphere of the compre- 
hensive plan to embrace not only the physical features of urban develop- 
ment but also various matters affecting human comfort, convenience, health, 
and welfare, which do not lend themselves easily to linear presentation alone. 

If, for example, a state does not adopt a Fair Housing Act (“Open 
Occupancy Law”), *? a plan commission must come to grips with the 
cruelly disproportionate burden thrown on minority individuals by a zoning 
ordinance that properly seeks to upgrade property but indirectly (because 
of unbridled housing discriminatory practices) reduces the land area avail- 
able to the minorities already segregated in the most undesirable areas. 
Equality of opportunity in housing and in economic life must be aided. 


EXPANDING REQUIREMENTS FOR SUBDIVIDERS AND DEVELOPERS 


For improvements in the planned subdivision, we see the burden of 
responsibility is definitely shifting from the community to the subdivider. 
For example, the subdivider is now required to install the major portion 
of site improvements at his own expense. This was not so thirty years ago, 
when the community was almost solely responsible. Enforcement measures 
are being strengthened to prevent the evasion of platting regulations. But 
relations between planning agencies and subdividers are being improved as a 
result of better administrative procedures. 

Although the scope of subdivision control was expanded considerably 
in a relatively short time period, communities were cautious in acting upon 
their new-found legislative mandates. The lack of an equivalent of the 
Supreme Court decision which firmly established the constitutionality of 
comprehensive zoning was one deterrent. With the exception of a few 
favorable court opinions—requiring subdividers to install improvements, 
sustaining extraterritorial jurisdiction over new developments, requiring de- 


7 Illinois Fair Housing Act, H.B. 171, introduced by Representative Cecil Partee, 
Feb. 10, 1961. 
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velopers to reserve street right-of-ways in accord with the community plan 
for streets—firm guides were lacking upon which to validate the more con- 
troversial aspects of subdivision control. This led to an imbalance; the 
theory of subdivision control often outdistanced the practice of subdivision 
control. Only recently has the gap between the two been narrowed. 

No longer was plat review exercised solely to eliminate engineering 
defects like dangerous intersections, poor drainage, or excessive street grades. 
New and broader concerns arose: Were proposed subdivisions located appro- 
priately in terms of future growth trends? Were streets and sewer lines 
large enough to handle the anticipated loads from surrounding develop- 
ments? Were major streets laid out in harmony with the comprehensive 
street plan? If orderly community growth was to take place, these and 
related considerations had to be met effectively. 

But our analysis of the expanding obligations placed upon subdividers 
and developers should begin with a recognition of the real purposes of sub- 
division control. Through control over the process of land subdivision, the 
community seeks to avoid the mistakes of the past. It is inevitable that such 
regulation will at times conflict with the wishes of the landowner. But, as 
the court stated in Mansfield & Swett, Inc. v. West Orange:® 


“The state possesses the inherent authority—it antedates the con- 
stitution—to resort, in the building and expansion of its community 
life, to such measures as may be necessary to secure the essential com- 
mon material and moral needs. The public welfare is of prime im- 
portance; and the correlative restrictions upon individual rights—either 
of person or of property—are incidents of the social order, considered 
a negligible loss compared with the resultant advantages to the com- 
munity as a whole. Planning confined to the common need is inherent 
in the authority to create the municipality itself. It is as old as govern- 
ment itself; it is of the very essence of civilized society. A compre- 
hensive scheme of physical development is requisite to community 
efficiency and progress.” 


The reasons for the enactment of subdivision control regulations are 
now widely accepted, and courts generally have upheld the exercise of 
this authority. But in the application of general principles to specific 
situations there is the inevitable conflict over whether the activities of the 
landowner are merely made subject to reasonable regulations or are so 
circumscribed that his property is being taken without compensation. 


The Court Decisions 


One of the earliest reported subdivision control cases is Ridgefield Land 
Co. v. City of Detroit.° In that case the city plan commission approved 


$8 120 N.J.L. 145, 150, 198 Atl. 225, 229 (1938). 
69 241 Mich, 468, 217 N.W. 58 (1928). 
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the plat on condition that the subdivider dedicate strips of land along two 
boundary streets. These streets appeared on a general street plan adopted by 
the city council and called for street widths greater than those existing. The 
subdivider maintained that the city was in effect compelling him to dedicate 
private property for a public use without compensation. The court did not 
sustain this contention, saying: 


“The error in plaintiff’s position is the assumption that in requiring 
an additional dedication . . . the city is exercising power of eminent 
domain. Its argument would have merit . . . if this were a case where 
the plat has been recorded and the city were undertaking to widen the 
streets or to establish a building line. But this is not such a case. Here 
the city is not trying to compel a dedication. It cannot compel the 
plaintiff to subdivide its property or to dedicate any part of it for 
streets. It can, however, impose any reasonable condition which must 
be complied with hefore the subdivision is accepted for record. In 
theory, at least, the owner of a subdivision voluntarily dedicates suffi- 
cient land for streets in return for the advantage and privilege of having 
his plat recorded.” 7° 


These decisions indicate that reasonable planning board requirements affect- 
ing streets will be upheld. While the width of streets to be dedicated is the 
most frequent issue between board and subdivider, location and alignment 
are often as important. The planning board apparently has the right to 
refuse approval of a subdivision plat showing streets of abnormally steep 
grades, sharp curves, or dangerous acute-angle intersections. Usually these 
shortcomings in land planning can be corrected, if the subdivider will make 
comparatively minor changes in his proposed layout. 

In In re Lake Secore Dev. Co., ™ the board refused to approve a sub- 
division plat because of the failure to set aside sufficient land for park pur- 
poses. There the statute specified that “such plat shall also in proper cases 
show a park or parks suitably located for playground or other recreation 
purposes.” The court upheld the planning board’s refusal to approve the 
plat. 

How long can the subdivider be compelled to hold in reserve land 
designated for a public purpose? Must the municipality immediately pur- 
chase or condemn such land? Three recent decisions are in point. The 
Supreme Court of Puerto Rico, in Segarra v. Puerto Rico Planning Bd." 


70 Id. at 472, 217 N.W. at 59. 
71 141 Misc. 913, 915, 252 N.Y. Supp. 809, 812 (Sup. Cr. 1931), aff'd without opinion, 
235 App. Div. 627, 255 N.Y. Supp. 853 (1932). The court said: 


“The demand of the planning board for additional park area is reasonable. The 
argument that ‘all Putnam County is a park’ advanced by the petitioner is without 
merit. The apparent purpose of the petitioner is to establish a summer colony. It 
must dedicate to public use sufficient area to provide for the ultimate use to be made 
of this plat. It argues that the residents there can trespass upon other lands for 
recreational purposes. The mere statement of the proposition is its answer.” 


7271 P.R.R. 139 (1950). 
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held that immediate action to acquire title was not necessary. A Pennsylvania 
court held the contrary.” 


The Naperville and Rosen Cases 


The leading case 7* on the question of requirements on subdividers in 
Illinois, surrounds Mr. and Mrs. Edwin S. Petterson, who owned twenty 
acres of unimproved land in an unincorporated area of Du Page County 
directly adjoining the corporate limits of Naperville. They platted their 
property for subdivision purposes and obtained the approval of the county 
board of Du Page to their plan of improvements. Then, pursuant to the 
ordinance, the Pettersons submitted their plan to the plan commission of 
Naperville. Approval was made contingent upon the Pettersons installing 
curbs and gutters and storm water drainage instead of the open ditch drain- 
age facilities contemplated. These additional requirements meant an extra 
cost of approximately $19,000 to the Pettersons. 

The Pettersons sought a declaratory judgment from the Du Page Circuit 
Court that the subdivision control ordinance was void because beyond the 
power and jurisdiction of the city, at least in respect to property like the 
Pettersons’ lying beyond the corporate limits. The Pettersons further 
sought a declaration that the Naperville plan commission requirement that 
curbs and gutters and storm water drainage facilities be added was an un- 
reasonable burden upon the Pettersons, having no relation to public health, 
safety, morals, comfort, and general welfare, and therefore void. The circuit 
court agreed with the Pettersons, declaring the ordinance unreasonable and 
unconstitutional and enjoined Naperville from enforcing any of its pro- 
visions as to the Pettersons and directed Naperville to approve the plat. 

Upon appeal, the first question the supreme court considered was 
whether the Naperville subdivision control ordinance exceeded the power 
and authority conferred by the legislature. The court reviewed the 1921 
Illinois statute authorizing the establishment of plan commissions and giving 
them authority to recommend to the respective municipalities reasonable 
requirements as to streets, alleys, and public grounds in unsubdivided lands 


78 Miller v. Beaver Falls, 368 Pa. 189, 193, 198, 82 A.2d 34, 36, 38-39 (1951): 

“Shall this principle relating to streets, which are narrow, well defined and abso- 
lutely necessary, be extended to parks and playgrounds which may be very large 
and very desirable but not necessary? The injustice to property owners of per- 
mitting a municipal body to tie up an owner’s property for three years must be 
apparent to everyone. The city can change its mind and abandon or refuse to take 
the property at the end of three years; but in the meantime the owner has been, 
to all intents and purposes, deprived of his property and its use and the land is 
practically unsalable. .. .” 

“The city is not without a remedy, but it cannot eat its cake and have its penny 
too. If it desires plaintiff’s land for a park or playground which it considers desirable 
or necessary for its future progress, it can readily and lawfully obtain this land in 
accordance with the Constitution which, we repeat, is the Supreme Law of the 
land. The Constitution of the United States and the Constitution of Pennsylvania 
empower the city to take and appropriate private land for public purposes. All 
that is required is that just compensation be paid therefor.” 

74 Petterson v. City of Naperville, 9 Ill. 2d 233, 137 N.E.2d 371 (1956). 
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within the corporate limits and contiguous territory outside not more than 
one and one-half miles from such limits. The court further cited the recent 
amendments to the plat act which recognized a municipality’s control over 
subdivisions to lands situated within one and one-half miles of the corporate 
limits. 

The second question the court considered was whether the ordinance 
was constitutional as applied to the Pettersons’ situation, or more specifically, 
did the statutory right to provide “reasonable requirements with reference to 
streets, alleys, and public grounds” contemplate such requirements as to 
curbs and gutters and other improvements? The court ruled that the power 
to prescribe reasonable requirements for public streets in the interest of 
health and safety of the inhabitants of the city included more than a mere 
designation of the location and width of streets, and that therefore the pro- 
visions of the ordinance challenged were within the powers conferred by 
statute. (A sanitary engineer testified that surface water drainage within 
one and one-half miles of a city has a direct bearing on health.) 

The court’s language upholding the ordinance was very strong. For 
example, it stated that the fact that “the ordinance may operate to impose 
burdens or restrictions on the property which would not have existed with- 
out the enactment of the ordinance is never determinative of the question 
of validity.” The court went further with these words, “The privilege of 
the individual to use his property as he pleases is subject always to a legiti- 
mate exercise of the police power under which new burdens may be imposed 
upon property and new restrictions placed upon its use when the public 
welfare demands.” 

Two arguments were presented by the Pettersons’ attorneys: (1) the 
ordinance is unconstitutional because it amounts to taxation without the 
consent of the taxpayers and not complying with the rule of uniformity; 
(2) the ordinance is unconstitutional because it is an exercise of the power 
of eminent domain without providing compensation to the property owner 
for the property taken for public use. To the first argument, the court 
rather summarily answered that the present case did not involve the imposi- 
tion of a tax but of regulatory provisions by way of the exercise of the police 
power. Thus, their validity was to be tested by settled rules of law applicable 
to cases involving the exercise of the police power. To the second argument, 
the court answered that the imposition of reasonable regulations as a condi- 
tion precedent to the subdivision of lands is not a violation of the constitu- 
tional requirement of uniformity of taxation or tantamount to the taking of 
private property for public use without just compensation. 

It would appear that such an ordinance also would have been held rea- 
sonable if the case was in a municipality in Illinois not within the radius of 
thirty miles from Chicago. 


% Id. at 247, 137 N.E.2d at 379. 
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However, in another leading Illinois case, involving a requirement that 
a subdivider set aside land for parks, the subdivider prevailed.7* The Illinois 
Supreme Court declared that the statute authorizing municipalities to esta- 
blish plan commissions with authority to recommend to the municipality 
the adoption of an official plan, including “reasonable requirements” for 
“school grounds, and other public grounds,” does not authorize the munici- 
pality to provide for schools by requiring subdividers to pay to school 
districts a sum of money for each lot sold. 

The court further held that where the ordinance required every plat 
by which land was subdivided to dedicate to the public for educational pur- 
poses such area as might be deemed necessary by the plan commission to 
facilitate establishment of school facilities convenient to the proposed sub- 
division, the entire educational facilities provision of the ordinance was 
invalid. The court pointed out that this ordinance was broader than the 
statute authorizing municipalities to establish plan commissions and that the 
ordinance failed to fix standards to govern the commission in determining 
the amount of land to be dedicated. 

A few tentative conclusions can be drawn from these cases. Under the 
present enabling act, the courts are not likely to uphold compulsory dedica- 
tion of land for parks. Required reservation of park land in new subdivisions 
for an indefinite period would also seem doubtful. A requirement to reserve 
such land for a specified and relatively brief period of time might be sus- 
tained. Obviously, this is an aspect of subdivision control law which needs 
further study. The municipality must be permitted sufficient control of its 
own expansion, and the subdivider must be protected against arbitrary de- 
mands for public land. 

It is most uncertain today how far a plan commission may go in sub- 
stituting its judgment for that of the subdivider with respect to the over-all 
design of the subdivision. May the board require the landowner to make 
major changes in a rigid gridiron plat to a design showing curvilinear streets? 
Many planning boards do, in fact, “suggest” that such changes be made in 
the interests of more attractive and often more economical residential devel- 
opment. Most city planners would regard this as an essential power of sub- 
division control, but this issue has, surprisingly, never appeared before the 
courts. 

Some cities have required the installation of all or specified improve- 
ments by the subdivider as a condition of plat approval. Streets of adequate 
width and proper alignment are regarded as so essential that courts have 
upheld compulsory dedication requirements affecting land for streets in 
new subdivisions. Similarly, local planning boards have been sustained in 
compelling subdividers at their own expense to install utility lines and other 
improvements. These facilities are properly regarded as essential to the 


7 Rosen v. Village of Downers Grove, 19 Ill. 2d 448, 167 N.E.2d 230 (1960). 
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public health, safety, and welfare. But there is no such judicial unanimity 
on the frequently encountered subdivision regulation specifying that the 
subdivider shall reserve or dedicate land for parks, schools, or sites for other 
public uses, 


Basic Principles 


In determining the legal limits of possible requirements for developers 
of subdivisions, certain basic principles become evident.” 

One principle is that a subdivision proposal or project is usually initiated 
by the owner of the land or by a builder-developer or real estate operator 
who has a financial interest in the development, sale, or lease of the sub- 
division in whole or in part. Such sale or lease involves business transactions 
between the subdivider and his client and the subdivider and the local 
government. While the financing of such business transactions may take an 
infinite number of forms, the ultimate objective is the same: the disposal of 
the subdivided land at a profit to the owner or developer. Therefore it is 
mandatory that subdivision regulations recognize the fundamental financial 
interests of both the seller and the purchaser and that such regulations do not 
impose undue hardships which would impair land salability. 

A second basic principle is that sound subdivision regulation provides 
the homeowner with protection of his special interests from the beginning. 
The safeguarding of the character of a development, through provisions for 
adequate block design, street layout, lot layout, and for adequate utilities 
and community services, supplies a stability to the value of the homeowner’s 
investment and safeguards his family life. Too often deterioration of a 
neighborhood occurs because of bad platting and inadequate subdivision and 
zoning protection. As the costs of municipal management rise, it becomes 
more and more important that we provide means of stabilizing residential 
values. The constant movement of people from one neighborhood to another 
and this loss of value can be minimized by the development of sound and 
attractive neighborhoods. 


™ To understand this problem, we must realize that municipal control of land 
subdivision is not new. A number of enabling statutes or charter provisions authorized 
some form of regulation in the last century. Real estate subdividers were required to 
obtain approval from some local official or commission before the subdivision plat 
could be recorded. The purposes of these early laws, however, were quite different 
from modern subdivision control legislation. Plats were reviewed chiefly to determine 
if adequate engineering data were supplied and to prevent uncertainty with respect to 
land titles. The concept of integrating the subdivision into a general city plan was 
almost entirely lacking. Even after the establishment of the first official city planning 
commissions, beginning with Hartford in 1907, the limited powers of review were still 
usually exercised by boards of street commissioners, the city engineer, or authorities 
other than the planning agency. After the first world war, two changes in subdivision 
control legislation became apparent. First, advisory or final authority to review sub- 
division plats was given to local planning commissions or boards. Second, there was 
increasing emphasis on the concept of subdivision review as a device to ensure sound 
standards of land development and to provide for the orderly growth of established 
communities. 
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A third principle is that provision of adequate recreation facilities, in- 
cluding playgrounds and small parks, is a factor which cannot be minimized 
in the acceptability of a plat. Sidewalks and streets are not safe recreation 
areas. Multifamily dwellings, row houses, duplexes, and other types of 
dwellings establishing concentrations of population may aggravate the recrea- 
tion problem. As much as possible, the garden apartment type of multi- 
family development should be encouraged to provide for internal recreation 
spaces as part of a project. The municipality has an interest in negotiating 
with the subdivider for the reservation or dedication of space for necessary 
playgrounds and parks in appropriate locations. 

A fourth principle is that subdivision regulations should prevent exces- 
sive governmental operating costs. At the same time, they should assure to 
the maximum degree possible the means whereby land can be developed 
for the highest possible use with all of the necessary protections against 
deterioration and obsolescence. Regulations for control of land subdivision 
are instruments of local government which require the greatest amount of 
cooperation between the landowner who wishes to subdivide and the munici- 
pality or county within which such subdivision is to take place. 


Current Practices 


In view of the court decisions and principles discussed above, we find 
a variety of approaches being used in the subdivision control regulations in 
Illinois municipalities.78 

Let us take a typical case on a subdivision control matter. The board 
of trustees of a small suburb reviews a subdivision plat which proposes 


78 For example, the subdivision ordinance of the Village of Palatine (0-38-56, passed 
Nov. 12, 1956), carries the following provision on this point: 
Section [X. Parks, ScHoot Sires AND OTHER PuBLic AREAS. 

1. Where a proposed park, playground, school or other public-use area, shown 
on the Official Master Plan is located in whole or in part within a subdivision, the 
subdivider shall make available such lands to the proper ene agency or agencies 
provided, however, that the total dedication (exclusive of public streets, alleys and 
pedestrian ways) shall not exceed ten per cent of the total gross acreage owned or 
controlled by the subdivider. Where such area exceeds ten per cent of the total 
gross acreage, the entire public area as shown on the Official Master Plan shall be 
shown on all subdivision plans and plats; and the acquisition of such additional 
area in excess of the required ten per cent dedication shall be secured by the proper 
governing body, or arrangements made for its acquisition within a period not to 
exceed three years from the date of approval of the final plat. The value of the 
subject land shall be established by three qualified appraisers; one of whom shall be 
appointed by the Village Board, one by the subdivider, and one of whom shall be 
mutually agreed upon by the other two. 

2. Where less than ten per cent of the total gross area being subdivided is 
proposed for parks, schools or other public-use areas as designated by the Official 
Master Plan, the subdivider shall dedicate such area so required and, in addition, 
pay to the proper governing body—a sum of money so that either the payment, 
or the dedication and the payment, — ten per cent of the appraised value, as 
determined in paragraph 1 (above), of the land before it is subdivided. Sums so 
received by the governing body shall be placed in a special fund for the purpose of 
Sire PurcHAsE AND CONSTRUCTION, and used by the governing body solely for pur- 
chase and improvement of land for parks and other public areas in accordance with 
the Official Master Plan. 
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to divide 160 acres into forty-five foot lots, making no dedication of any 
playground area. The developer does not offer to provide an adequate 
school site or to put in necessary improvements such as pavements, sewers, 
and connections for water. The board of trustees recognizes that 160 acres, 
subdivided as proposed, would provide at least 800 residences, which in turn 
would provide 800 to 1,600 school children. While this is a problem of the 
school district, the board could not overlook the fact that people living in the 
school district and in the village constitute the same taxpayers. The village 
water supply, its sewage disposal plant, and sewers are not adequate to 
accommodate 800 additional homes. 

Recognizing their responsibility to the community, the members of the 
plan commission decide that the subdivision plat could not be approved un- 
less the lots were increased in size, unless space were provided for recrea- 
tion, unless a school site were provided, and unless the developer evidenced 
some responsibility for the school building. The board is criticized by some 
of the store owners who do not consider the liabilities but think only that 
800 additional families would be a good thing for the community “from 
the business standpoint.” The developer’s final response is: “If you don’t 
want the community to benefit from my 800 additional houses and the taxes 
they will pay, I will build in a more progressive community.” Yet, it is well 
known that under ordinary circumstances these taxes would not begin to pay 
for the school costs, much less for the additional village costs involved. The 
developer moves to another community lacking adequate subdivision regula- 
tions, where he is allowed to proceed with his development. It is only after 
the subdivision is completed that the second community discovers all of the 
problems foreseen by the first board of trustees. 

Up to now the courts have adopted a conservative attitude, although in 
certain regions of the country the principle of full developer responsibility 
has been firmly established. 

Several approaches are used to acquire sites for open space. 


(a) Communities may purchase the lands in advance of need or may 
reserve them on the official map. This necessitates having specific knowl- 
edge of the desired location years before the site is needed. 

(b) Subdividers are encouraged to dedicate reasonable amounts of land 
for schools and parks to the community. This is considered good practice, 
especially in large-scale developments. A few communities will offer the 
developer a bonus of additional lots if he dedicates recreational land. Re- 
quiring a developer to dedicate land for public purposes when the subdivision 
is small, however, has been considered confiscatory. 

(c) Another method, frequently used, requires the subdivider to reserve 
sites and sell them to the community, either at market or raw-land prices. 

(d) The most controversial approach, however, is to require a payment 
of fee in lieu of land dedication; the money to go into a special park-school 








FALt] SUBDIVISION CONTROL AND PLANNING 443 


site fund. This practice is designed especially for smaller subdivisions in 
order to equalize the financial responsibilities of the developers. 

The proposed consolidated Illinois Planning and Zoning Act would, 
with respect to the question discussed in this section, provide that a munici- 
pality be empowered to require that a developer submitting a subdivision for 
approval designate certain land in the tract for a public purpose. The pro- 
vision would provide that when such land has been so designated, the cor- 
porate authorities in question must, within one year, purchase or condemn 
such land; and if this is not done, the land in question may then be used by 
the owner for any other purpose consistent with the planning and zoning 
regulations applicable thereto. 


One Process IN SECURING SUBDIVISION APPROVAL 


Our final focus in our analysis of the status of subdivision control and 
planning in Illinois is the specific procedure being used by plan commissions 
in approving or disapproving the subdivision plats submitted to them by 
developers. The Illinois statutes provide our guide for these procedures. 

In examining this subject, the basic objective to remember is that the 
public interest is best served if the owner of the land knows exactly at all 
times what existing controls are affecting his land. How is it-zoned? What 
does the comprehensive plan, the official plan, the land use plan say about 
this land? What type of residential or other development would likely be 
approved as respects his land in the light of adjacent subdivision, nearby 
schools, parks, traffic arteries, etc.? 

Lawyers must be able with certainty to advise clients who own land 
inside or outside of any municipality. To this end, the proposed Illinois 
Planning and Zoning Code would include provisions requiring that notice of 
adoption of all regulations be filed with the county clerk before becoming 
effective and that jurisdictional maps of any one and one-half mile territory 
beyond a municipality’s limits be filed with the county clerk. If any land in 
a state is to be exempt from subdivision control regulations, the area of 
exemption should be carefully described. One proposal would be that if the 
subdivision plat is filed fifteen days or more before the adoption of the 
official map, then such official map cannot be grounds for rejecting the plat. 


Reasonable Fees and Bonds 


The validity of charging reasonable fees to cover the cost of subdivision 
review procedure has been upheld.” Some state statutes authorize the plan 
commission to “fix a reasonable schedule of fees” for the issuance of permits 
and certificates. In one case, the commission interpreted the approval of a 
plat as an act of certification and established a fee of one and one-half per 


7 Kesselring v. Wakefield Realty Co., 312 Ky. 334, 227 S.W.2d 416 (1950). 
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cent of the estimated cost of the physical improvements in the proposed 
subdivision. 

Bonds become necessary because of the importance of seeing that the 
developer installs certain sanitary and other facilities in the subdivision before 
house are built. 

A performance bond is accepted in lieu of completion of all of these 
improvements before approval. Proposed revision of the Illinois statutes 
would specifically require the posting of a bond by the developer to com- 
plete the requirements established for the approval of the subdivision. Some 
additional language might be necessary to make clear that a bond is needed 
only to cover that part of the tract which the developer expects to develop 
at the present time. 


Requiring Certain Installations Prior to Building 


The usual requirement of the installation of street and sanitary improve- 
ments prior to building construction is among the most important provisions 
of any subdivision regulations. These installations are essential to protect 
the health and safety of the future residents of the subdivision, the larger 
neighborhood, as well as the community. This requirement also will combat 
excessive or premature subdividing and land speculation, and the many evils 
resulting therefrom—losses to gullible purchasers, blight, depreciation of 
property values, tax defaults, and onerous burdens on the public treasury. 

In order that this requirement may not work a hardship on the de- 
veloper of a large tract, more regulations are written to permit him to limit 
installation of improvements to a portion of the subdivision—no matter how 
small—provided this conforms with the “preliminary plat” of the whole 
subdivision as tentatively approved. 


Preliminary and Final Plats 


Fairly generally in Illinois, subdividers are now permitted by plan com- 
missions to file tentative plats of their proposed subdivision, and these 
tentative plats are checked and submitted to the corporate authorities for 
approval. Some lawyers feel the Illinois statute should be amended to pro- 
vide this specifically. Various ordinances have specifically defined the ele- 
ments of a “Tentative Plat” and a “Final Plat.” ® 


8° Following is an illustration from the Salem, Illinois, subdivision ordinance as 
providing a convenient method for the developer being permitted to submit a “tentative 
plat” for approval first, and then a final plat. The pertinent Ordinance provisions read: 


“22.07 TENTATIVE PLAT AND PLAN. When any owner of land lying within the cor- 
porate limits of the City, or within the area of jurisdiction of the Planning Com- 
mission, desires to subdivide land, the owner shall submit to the Planning Commission 
a plat, with three prints or copies thereof, drawn to a scale of not less than 100 
feet to the inch, with supporting sheets which shall constitute a part thereof, show- 
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ing the proposed plan of subdivision. Such plat shall show and give the following 
information insofar as possible: 

“(a) The boundaries of the proposed subdivision and the distance between corners 
and the total acreage contained therein; 

“(b) The name of the proposed subdivision and the name of the registered pro- 
fessional engineer who prepared the plat; 

“(c) The location of existing corporate boundary lines at or near the proposed 
subdivision; 

“(d) The character of the lands immediately adjoining the proposed subdivision, 
showing the subdivision thereof, if subdivided, and the location and dimensions of 
public streets, alleys, public utilities, easements, street pavements, sanitary sewer 
mains, storm water mains, water supply mains adjoining the proposed subdivision; 
“(e) The zoning classification under the City zoning regulations; 

“(f) The location within the proposed subdivision of any existing public streets, 
alleys, public utility easements, street pavements, sanitary sewer mains, storm sewer 
mains, water supply mains, water courses, bridges, culverts and similar facilities, 
and the location of existing buildings; 

“(g) The names, location and width and other dimensions of proposed streets, 
alleys, easements, parks, playgrounds, and other open spaces proposed to be dedicated 
to public use; 

“(h) The blocks and lots in which the project is proposed to be subdivided and 
the dimensions thereof; 

“(i) Contours at vertical intervals of not more than one foot except when specifically 
not required by the Council; 

“(j) A general description of the type, kind, character, and extent of required 
improvements proposed to be constructed or installed; 

“(k) A summary of all restrictions intended to be imposed by the final plat or by 
deeds of oe as to the use of all property within the subdivision, including 
the area of buildings for residence use, if any; : 

“(1) Such other information or data that the Planning Commission may require 
for the full and complete consideration of the subdivision. 


“22.08 Ciry Counci, AcTION ON TENTATIVE PiaT. (a) The Council shall receive 
the tentative plat and recommendations of the Planning Commission and _ shall 
consider the proposed plan of subdivision as represented by such plat, and shall 
thereupon approve or disapprove it. If the proposed plan of the subdivision is not 
satisfactory as presented, the Council may permit the subdivider to make the changes 
and additions required by the Council to meet the requirements of this chapter. 
“(b) If the proposed plan of subdivision as shown by the tentative plat is finally 
disapproved, the original plat shall be returned by the Council to ie subdivider 
with a written statement of the reasons for such disapproval. 

“(c) If the proposed plan of subdivision as shown by the tentative plat is finally 
approved, the original plat and one print or copy of the print shall be endorsed by 
the Council as follows: 

“*The pees plan of subdivision as shown on this plat and accompanying docu- 
ments, has received tentative approval by the Council of the City of Salem, and said 
Council is now ready to receive the final plat for consideration. 


“Dated this day of. 
City CounciL or THE City oF SALEM 


By: ; 
Mayor 








“The original of the tentative plat, so endorsed shall remain on file with the Council 
and the copy of the plat so endorsed shall be returned to the subdivider. 
“22.09 SuBMIssION oF FrnaL Prat. After approval by the Council of the tentative 
plat the subdivider shall, within four months thereafter, submit to the Plannin 
Commission, who shall submit same to the Council with recommendation, a fin 
plat of the subdivision, in final form for recording, together with two prints or 
copies. If desired by the subdivider the final plat may constitute only that portion 
of the approved tentative plat which he proposes to record and develop at the time. 
The final plat shall conform in all respects to all matters and things included in 
the tentative plat as approved by the Council.” 
See also Subdivision Control Ordinance for Champaign, Ill. (CHampaicn, ILt., Cove 
c. 7, art. III, § 7.305 (plat requirements) ). 
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Time Limits 


Many current subdivision regulations specify the maximum time per- 
mitted between the submission of the plat and a decision by the planning 
board to approve or disapprove.®! It would seem that an ordinance may 
specify that failure to act within the prescribed time is deemed approval of 
the plat. Courts have held that a certificate of approval may be issued for a 
plat as originally submitted and that the subdivider is not required to make 
the changes specified in the decision reached after a time limit period had 
elapsed. 

A proposed planning code for Illinois has suggested several “time 
periods” that seem to make much sense: 


(a) Corporate authorities shall either approve or disapprove a subdivi- 
sion plat within ninety days. 

(b) The Commission shall report its findings to the corporate authorities 
within thirty days after the close of the final hearing on any proposal per- 
taining to a comprehensive plan, to the official map, to a subdivision regula- 
tion, to building set-back lines, to reserved street rights-of-way, etc. 

(c) Land designated for public purposes in an approved subdivision 
must within one year be condemned or purchased by the corporate authority 
in question. 


Appeals and Variances 


The law recognizes the right of the subdivider to appeal the decision 
of a planning agency. In practice, however, the number of appeal cases are 
few, as numerous alternatives and latitudes are possible during the review 
stages. Nevertheless, provisions are needed to relax the subdivision ordinance 
in cases where its strict interpretation results in undue hardship. 


81 The director of an important county plan commission in Illinois writes to the 
author as follows: 


“I have many experiences in seeing developers get very shoddy treatment at the 
hands of plat-approving authorities. These practices, admittedly morally wrong and 
legally insupportable, are carried on ‘in the public interest.’ 

“Let me emphasize that I feel final approval should properly be withheld in the 
event of failure to post bond or failure to install improvements which meet the 
prescribed standards, but that no further review of the plat itself is permissible if it 
conforms to the preliminary plat. 

“This almost-final approval at the preliminary stage requires complete knowl- 
edge of the development by the plat-approving authorities, yet such complete 
preparation is not justified 7 the developer without some fore-knowledge that there 
is general agreement with the plan, in principle. This requires the addition, then, 
of a sketch os stage. : 

“The self-imposed 30-day limit for action by the governing body has been pro- 
posed for deletion from our ordinance for the simple reason that the group de- 
vising the ordinance feels it has nothing to gain from this provision. If we can 
get a new generation of students and possibly some of the existing generation of 
municipal attorneys to realize that contractors, builders and developers are part of 
the public with which we are concerning ourselves when we ‘protect the public 
interest,’ we will have accomplished something.” 
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Variances should only be granted when there is clear demonstration 
that the intent of subdivision control will not be violated. Usually, the 
governing body or court reviews appeal cases. Sometimes the planning 
agency is designated as the relief body as well as the review body. This may 
be more justified in subdivision control than zoning because the planning 
agency exercises a great deal of administrative discretion throughout plat 
review. 

Illinois municipalities have a variety of appeals and variance provisions 
in their subdivision control ordinances.*? 


Enforcement Procedures 


The builder or subdivider has the right of mandamus if the preliminary 
plat or final plat of subdivision is rejected. The landowners may also sue to 
enjoin enforcement of certain subdivision controls. 

On the other hand, there are usually three methods of enforcement of 
these subdivision controls: (1) sale of lots by reference to an unapproved 
plat is made punishable by fine; (2) no public improvement may be made in 
any street which is not part of an approved subdivision, unless the street 
shall have been accepted by the legislative body; (3) no building permit 
can be issued for a structure not having access from an approved street. 

Refusal to record a subdivision plat that is unapproved is the oldest 
enforcement device. The validity of this is now well established. Because 
the wording of deeds by reference to a recorded plat is simplified, the sub- 
divider is induced to submit his plat for review and approval. Control may 
still be evaded, however, through sales by metes and bounds. The laws of 
many states make such sales unlawful if the vendor has referred to or 


82 The subdivision control ordinance for the City of Mattoon (Ordinance No. 3820, 
Sept. 14, 1956) carries the following appeal provision: 
“Any party aggrieved by a decision of the Commission may within fifteen (15) 
days thereafter, appeal therefrom to the City Council and he shall file with the 
Commission a written notice of appeal se decision from which such 
appeal is taken. Procedure for appeal shall be provided by the City Council.” 
The land subdivision ordinance of the City of Peoria (Ordinance 7107, passed Aug. 12, 
1958) carries an interesting provision on variances: 


“The Commission may authorize a variance from these regulations when, in its 
opinion, undue hardship may result from strict compliance. In granting any variance, 
the Commission shall prescribe only conditions that it deems necessary to or de- 
sirable for the public interest. In making its findings, as required herein below, the 
Commission shall take into account the nature of the proposed subdivision and 
the existing use of land in the vicinity, the number of persons to reside or work in the 
proposed subdivision and the probable effect of the proposed subdivision upon 
= conditions in the vicinity. No variance shall be granted unless the Commission 

nds: 

“(1) That there are special circumstances or conditions affecting said property 
such that the strict application of the provisions of this Ordinance would deprive the 
applicant of the reasonable use of his land. 

“(2) That the variance is necessary for the preservation and enjoyment of a 
substantial property right of the petitioner. 

“(3) That the granting of the variance will not be detrimental to the public 
vane or injurious to other property in the territory in which said property is 
situated.” 
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exhibited an unapproved plat during the sales negotiation, but these laws are 
virtually unenforceable because of the difficulty of proving that such a plat 
was displayed. 

Perhaps more effective is the power to deny building permits for pro- 
posed structures on lots which have access only from unaccepted or unap- 
proved streets. While most planners have assumed the legality of such 
regulations, court decisions are divided on this point.** As the court pointed 
out in State ex rel. Weber v. Vajner,§* this method of enforcement penalizes 
the purchaser of a lot and not the subdivider who created the situation. 
Nevertheless, its use is widespread and helps to prevent the evasion of sub- 
division regulations. 

Other techniques are successfully being used to regulate the location of 
inappropriate developments. In the sense that they support the objectives 
of a good subdivision control program, brief mention will be made: 


(1) Zoning—either the land is zoned for another less intense use like 
agriculture, or development is restricted completely by designating it as a 
flood-plain zone or airport approach zone, whatever the particular circum- 
stance. 

(2) Withhold financial support—mortgage lending institutions, title 
insurance companies, and the Federal Housing Administration strengthen 
local subdivision control programs by refusing to lend money or insure 
mortgages in cases where inappropriate location makes the development a 
financial risk. 

(3) Requiring the plat to conform to the local health code before ap- 
proving it. This would mean that land subject to flood, to noxious odors 
from adjacent factories, or to pollution because of non-permeable soil, would 
have to be improved before it could be developed for residential purposes. 

The ordinance may specifically require that land subject to flooding 
or otherwise deemed uninhabitable by the planning agency shall not be 
platted for residential occupancy. Many communities will include such a 
provision in their ordinance to restrict flood lands from being developed 
because of the danger to health, life, and property. 

(4) Encourage the coordinated platting of adjacent small tracts to 
eliminate scattered sites and reduce costly, duplicated services for separate 


83 See Mitchell v. Morris, 94 Cal. App. 2d 446, 448, 210 P.2d 857, 859 (1949): 
“(AJ more necessary regulation could hardly be imagined than one which forbids the 
erection and maintenance of a dwelling house in a modern city except where such 
dwelling has adequate and permanent access to a public street.” 

But in People ex rel. Schimpff v. Norvell, 368 Ill. 325, 327, 13 N.E.2d 960, 961 
(1938), the court said: 

“There is no rule of law which forbids the subdivision of land by its owner in 
such a way as to establish over it only private ways for the sole benefit of those 
who may become owners of lots in the tract.” 

8492 Ohio App. 233, 108 N.E.2d 569 (1952). 
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tracts. The planning agency attempts, through administrative discretion, 
to persuade subdividers to combine their separate proposals into one self- 
contained neighborhood unit. 

(5) Extend municipal extraterritorial control or adopt county-wide 
subdivision regulations to prevent “skip development.” (In an effort to 
evade local platting regulations, subdividers will sometimes buy land out- 
side of the control zone. This often results in inappropriately located 
developments. 


CONCLUSIONS AND CHALLENGES 


We have seen in this analysis that the utility of subdivision control is 
threefold: first, communities can eliminate land planning flaws within in- 
dividual subdivision tracts; second, communities can integrate a series of 
adjacent subdivisions into well-balanced neighborhoods; and third, com- 
munities can implement the comprehensive development policies which 
guide land growth in the metropolitan area. 

A good subdivision control program benefits the subdivider and future 
resident, as well as the community. Although controls are sometimes viewed 
as undue government interference with business activities, responsible ele- 
ments in the subdivision industry generally support the practice of plat con- 
trol. The reputation of the subdivider is protected from irresponsible actions 
by a few unscrupulous developers. Economic waste is avoided and the 
profit margin, in turn, is improved. Furthermore, subdivision regulations 
protect the subdivider’s original investment, as well as the property values 
in the subdivision, by assuring adjacent developments of comparable standard. 

Illinois is indeed faced with many challenges. 

Are we achieving close cooperation between our many governmental 
units in community planning? 

Are we enlarging the community planning function to include the 
human as well as the physical values of the community? 

Are we strengthening and preserving local democratic control of the 
community’s shape and character? 

Are we protecting the builder and the developer as well as fully pro- 
tecting the community against future needless expenses and decay? 

The techniques and skills to achieve these goals are available. The 
significant question is whether we have the will and courage to apply these 
techniques. If we do, these challenges can be met. 

It is highly appropriate that lawyers give particular attention to sub- 
division controls and the planning powers of communities. Lawyers are 
experts in structure; they are indispensable to the effective legal articulation 
of ideas about governmental affairs. Metropolitan problems demand an inter- 
disciplinary effort. The knowledge and insights of social and behavioral 
scientists are essential to the lawyer’s grasp of his role. Likewise, the lawyer 
has the respect for facts, the capacity for fact discrimination, and the mental 
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toughness for ruthless premise-testing to make him a needed ally from the 
inception of a metropolitan study. 

Community planning and subdivision require the rigor of analysis, the 
painstaking examination of rights and duties, and the abrasive search of issues 
characteristic of the trained legal mind. Only then, in the forum of public 
hearings, will the great issues of public and private interests be determined. 
The challenge of Alexis de Tocqueville sounds over the years: 


“T cannot believe that a Republic could hope to exist at the present time 
if the influence of lawyers in public business did not increase in pro- 
portion to the power of the people.” 


This study has presented special problems about which the states have 
been concerned for more than a half century. In general, the states have 
sought to settle the problems of the area by (1) authorizing the incorpora- 
tion of cities and villages as fast as concentrations of population seemed to 
justify municipal Status, and (2) by establishing special districts and agencies 
to discharge functionally independent governmental responsibilities such as 
schools, parks, drainage, ports, and transit. This very solicitude for a prob- 
lem area has created complications. Rapid population expansion and the 
attendant growth of residential housing, business, and industry have filled 
the open spaces which once stood as buffers between communities. Now for 
many purposes the area is single but it is legally divided. From the largest 
to the smallest governmental unit, none can synthesize, coordinate, or unify 
action necessary for the solution of the area’s many ills. 

This study of subdivision control sheds light not only on what we must 
do in Illinois but also in our public efforts in underdeveloped countries of the 
world. There has been a world movement to the cities, 400 per cent more 
intensified than to the West. The political and social impact of the inter- 
national urban problem will soon become apparent. Here, with relatively 
small outlay but with imagination, the organization and techniques discussed 
here can be applied, resulting in a major contribution to people’s welfare 
and the strengthening of democratic principles. All regulations are based on 
the premise of insuring “the health, safety, and convenience of the public.” 

The law of subdivision control is still in its infancy. The limits of 
control authority are still largely undetermined. But, corporate authorities 
should not hesitate to experiment with untried or legally untested methods 
of plat review if such methods appear to be in the public interest. The 
liberal philosophy of the late Alfred Bettman, distinguished as both planner 
and attorney, might well serve as a guide. In encouraging communities to 
investigate new devices for the control of city growth and development, 
Mr. Bettman said: 


“Be sure you are right, then go ahead. There is nothing in the nature of 
American constitutional law which should produce timidity or the 
palsying of effort by fear of constitutional difficulties. The American 
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Constitution is sufficiently beneficent and wide-armed to receive within 
its protection whatever is morally and intellectually justifiable and 
really needed for the public welfare.” * 


If the exercise of subdivision control powers and the redrafting of sub- 
division statutes and regulations are approached in that spirit we cannot fail 
to find the right solutions to problems which now appear so different. I pre- 
dict that Illinois will successfully meet this challenge. 


85 BETTMAN, City AND REGIONAL PLANNING Papers 84 (1946). 








CHANGE IN MUNICIPAL BOUNDARIES 
BY HUGH J. GRAHAM, JR.* 


THE CITY OR MUNICIPALITY is the normal governmental organiza- 
tion for control of the problems arising from concentration of population 
in relatively small areas. It is the vehicle employed for local protection of 
the group against crime, disease, fire, and other hazards such as unsafe 
buildings and unsafe driving. The services in this field include police pro- 
tection, fire protection, garbage collection, sanitation, prevention of epi- 
demics, building regulation, and traffic regulation. It is also employed to 
supply or regulate streets, drainage, water, electric and other utilities, pub- 
lic transportation, parks, recreational facilities, and other services. The 
municipality is the vehicle used to prevent irrational development by means 
of planning and zoning. 

Some of these services can be obtained by special organizations such as 
sanitary district’, park districts, road districts, and airport districts, all of 
which have developed for a variety of reasons, enabling areas adjoining 
cities to have many of the services they desire without being fully organized 
as Cities. 

The increase in population in metropolitan areas has tremendously in- 
creased the financial burden on the cities usually to be found at their center. 
The areas adjoining these cities all contribute to the increased use of the 
streets, thereby imposing added street maintenance and traffic regulation 
problems. The increased population also imposes additional burdens on 
practically every other city service. As a result cities throughout the United 
States are seeking additional authority to expand their boundaries in order 
to obtain increased revenue and in order to extend their regulatory authority 
to cover the entire metropolitan area. 

The Wall Street Journal recently reported a number of spectacular ex- 
pansions, e.g., Houston, Texas, from 74 square miles to 160 square miles 
between 1945 and 1950 and further expansion to 349 square miles by 1960; 
Phoenix, Arizona, with an elevenfold increase in ten years to its present 187 
square miles; and Atlanta, Georgia, between 1952 and 1960 from 37 square 
miles to 127 square miles.! 

Obviously such expansion is not possible under the authority granted 
cities and villages in Illinois. This article will treat the major aspects of the 
mechanics involved in establishing and changing municipal boundaries in 
Illinois and some of the major efforts of other states to solve the problems 
involved. It will not deal with annexation of one municipality by another. 


* HUGH J. GRAHAM, JR. A.B. 1931, J.D. 1933, University of Illinois; 
member of the firm of Graham and Graham, Springfield, Illinois. 


1 Gordon, Expanding Cities, Wall St. J., Dec. 9, 1960, p. 1. 
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SoME CoNSTITUTIONAL ASPECTS 


Historically, local government in the United States is tied closely to 
the concept of the consent of the governed. The pattern of legislation in 
this entire field is one of an authorization to local voters to adopt particular 
forms of organization, and expansion from the original organization involves 
consent expressed in some form by resident voters or landowners or both. 

Although it is an axiom of municipal law that the entire powers of a 
municipality must be sought in the statute and that in the absence of statu- 
tory grant of authority there is no authority, some of the historic features 
of consent of the governed are written into various state constitutions. 

The Constitution of the State of New York provides: 


“No territory shall be annexed to any city until the people of the 
territory proposed to be annexed shall have consented to such annexa- 
tion by a majority vote on a referendum called for that purpose.” ? 


The Constitution of Illinois has the following provision with regard 
to annexation to the City of Chicago: 


“(The General Assembly] may provide for the annexation of territory 
to or disconnection of territory from said city of Chicago by the con- 
sent of a majority of the legal voters (voting on the question at any 
election, general, municipal or special) of the said city and of a ma- 
jority of the voters of such territory, voting on the question at any 
election, general, municipal or special.” 3 


The general constitutional principles forbidding arbitrary action and 
unreasonable classification apply to legislation concerning annexation. In 
City of Belleville v. St. Clair County Turnpike Co.,* the Supreme Court of 
Illinois held that the city could not by annexation of a strip 2,000 feet wide 
and six miles long deprive the turnpike company of its toll rights. The court 
said: 

“No ‘overruling necessity,’ public or otherwise, has been shown for 
the taking of this toll-road property through the annexation of this long, 
narrow strip of territory. The means employed bear no real substantial 
relation to public objects. They are manifestly arbitrary and unreason- 
able and beyond the necessities of the case. . . . Nothing is said in this 
opinion that is intended to question or decide the legality of said 
annexation.” 5 


The former provision of the Illinois statute regarding disconnection 


2.N.Y. Const. art. [X, § 14. 

3 It. Const. art. 4, § 34 (added by the Sixth Amendment, ratified November 8, 
1904, and proclaimed December 5, 1904). 

* 234 Ill. 428, 84 N.E. 1049 (1908). 

5 Jd. at 441, 84 NE. at 1054, 
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gave such privilege to owners of land which met certain qualifications and 
which was “used exclusively for agricultural purposes.” The Supreme Court 
of Illinois in Forsythe v. Village of Cooksville,® held that the agricultural 
classification was unreasonable and void. 


INCORPORATING TERRITORY 


Any area of contiguous territory not in a municipality, no part of 
which lies within one mile of the boundary line of an existing municipality, 
which does not exceed four square miles and which has 2,500 inhabitants, 
at least 2,000 of whom live in immobile dwellings, may become incorporated 
as a city.? The action is initiated by a petition signed by two hundred 
electors filed in the county court. Notice and hearing is provided for de- 
termining the qualifying facts stated above and provision is made for sub- 
mission of the question to the electors residing in the proposed city.® 

A similar provision is made for incorporating territory as a village 
except that the area shall not exceed two square miles and the population 
requirement is 400 persons living in immobile dwellings. Thirty-five electors 
may file the petition.® 

In the case of both the city and village, the requirement of a distance 
of one mile from existing municipal boundaries may be waived by the 
existing municipality.1° The provision requiring the distance of one mile 
from existing municipal boundaries was added by law effective January 1, 
1960.1! 

While it would seem obvious in any event, there are decisions that the 
area requirement stated in “square miles” does not mean that the area has 
to be square or rectangular.!? 

The provision that no new city or village may incorporate within one 
mile of an existing municipality without that municipality’s consent does not 
give the existing municipality a right to annex but leaves the territory within 
one mile a choice of joining the existing municipality or remaining unin- 
corporated. 

While a petition for incorporation as a city or village is pending and 
undefeated the county court has no jurisdiction to consider a petition for 
annexation of the same territory to an existing municipality.1% A similar 


6 356 Ill. 289, 190 N.E. 421 (1934). 
TItx. Rev. Stat. c. 24, § 2—5 (1959). 
8 Ibid. 

91d. § 3—5. 

10 1d. §§ 2—5, 3—5. 

11 [bid. 


12 People ex rel. Gray v. Village of Hawthorne Woods, 19 Ill. 2d 316, 167 N.E.2d 
176 (1960); Western Nat. Bank v. Village of Kildeer, 19 Ill. 2d 342, 167 N.E.2d 169 


(1960). 
18 City of East St. Louis v. Touchette, 14 Ill. 2d 243, 150 N.E.2d 178 (1958). 
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situation in Texas has resulted in cities “freezing” land for future annexation. 
There it is done by putting an ordinance through a first reading.1* There 
is nothing in the Illinois statute which fixes any time schedule for progressing 
the petition to the final order fixing the time for election. It would appear 
to be possible to prevent annexation by placing a petition for incorporation 
on file. 


ANNEXATION 


Under the Illinois statute, annexation of contiguous territory in gen- 
eral, territory owned by the municipality, territory used for highway, terri- 
tory of not less than one square mile with not less than 500 inhabitants, terri- 
tory surrounded by two or more municipalities, territory of 60 acres or less 
that is surrounded or nearly surrounded, territory owned by a school district, 
and territory used by state charitable institutions or owned by the state of 
Illinois are separately provided for.15 


Contiguous Territory in General 


The proceedings for annexation of any territory contiguous to a 
municipality may be initiated by petition or by the corporate authorities of 
the municipality seeking to annex the territory.’* Where the proceeding is by 
petition it must be signed by groups representing three different majorities. 
These are: a majority of the owners of record of land in the territory, 
owners of more than 50 per cent of the land in the territory, and a majority 
of the electors, if any, residing in the territory.!” 

The petition is set for hearing and notice is given. Objections may be 
filed that the qualifications above given are not met. Additional objection 
may be made that the objector’s land is on the perimeter of the territory, 
that he does not desire annexation, and that exclusion of his land will not 
destroy the contiguity of the described land to the annexing municipality.1* 
No actual petitioner may withdraw without the consent of the majority of 
the other petitioners.’® Upon hearing and finding the requirements of the 
statute are met, the court orders the matter submitted to the corporate au- 
thorities.2° The corporate authorities may annex by a two-thirds vote. The 
corporate authorities may order a referendum or may annex without the 
referendum.”! Where there is a petition by a majority of electors and owners, 


14 Gordon, Expanding Cities, Wall St. J., Dec. 9, 1960, p. 1. 

15 Int. Rev. Stat. c. 24, §§ 7—1, —2, —6a, —7, —8, —10, —11, —11.1 (1959). 
16 Jd. § 7—2. 

11 [bid. 

18 Jd. § 7—3. 

191d. § 7—2. 

201d. § 7—4. 

21 1d.§ 7—S. 
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no referendum is required.2? However, if the council rejects annexation, a 
petition of 10 per cent of the electors of the annexing municipality will re- 
quire a referendum in the annexing municipality.” 

It has been held that only one contiguous tract may be the subject of 
one petition and that it is not within the authority granted by the statute 
to consider a petition with two tracts on opposite sides of the same town.* 

Where the proceedings for annexation of contiguous territory in gen- 
eral are initiated by the corporate authorities by means of an ordinance, an 
additional qualification is given to the “contiguous” territory involved. 
No tract in excess of 10 acres in area which is not subdivided into lots or 
blocks or bounded on at least 3 sides by lands subdivided into lots and 
blocks may be included without the owner’s consent.*5 Land separated only 
by the right-of-way of a railroad or other public utility or by a highway 
from such other subdivided land is bounded by such other subdivided land.?¢ 

Where the proceedings are initiated by ordinance of the corporate 
authorities, the county court orders a referendum to be held in the territory 
to be annexed and, upon a favorable vote in such territory, the annexation 
is complete.?7 

An additional method of annexation by petition of all persons interested 
in the territory to be annexed is provided by the Illinois statute.?® This is 
a petition by the owners of all of the land and, if the land is occupied, also 
by all of the electors residing on the land. It may be accepted by a two- 
thirds vote of the corporate authorities. This differs from the petition pre- 
viously mentioned in that it is filed with the municipal clerk and may be 
acted upon immediately whereas the petition previously described is filed 
with the county court, requires notice and hearing and a court order to 
submit to the corporate authorities.”® 


Territory Owned by the Municipality 


Uninhabited, contiguous territory owned by the municipality may be 
annexed by ordinance.*° No majority is specified and presumably a simple 
majority of the council is required. It would also appear that the territory 
could be annexed only by vote if it were inhabited. 


22 Krupp v. Taylor, 20 Ill. App. 2d 282, 156 N.E.2d 13 (4th Dist. 1959). 
23 Int. Rev. Stat. c. 24, § 7—6 (1959). 

24 Krupp v. Taylor, supra note 22. 

°5 Int. Rev. Srat. c. 24, § 7—2 (1959). 

°6 Ibid. 

27 Id. § 7—6.1. 

28 Id. § 7—6a. 

29 Id. §§ 7—2, —6a. 

301d. § 7—7. 
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Territory Used for Highway 


A special section of the statute permits annexation of any contiguous 
territory even though dedicated or used for highway if no part of it is 
within any other municipality. The section is not well worded because 
it does not specifically grant authority to annex “because” it is a highway. 
I believe this is the intent but it says “even though” it is used for highway, 
which would indicate that the ordinary form of annexation would have 
to be employed. However, it says “any municipality by ordinance may 
annex any contiguous territory.” We know that it does not mean any con- 
tiguous territory because this would nullify sections 7—1 through 7—6 of 
chapter 24 of the Illinois Revised Statutes. 

This section has been construed to mean “adjacent and parallel” to the 
municipality and not to authorize the annexation of a maze of roadways, 
thereby choking off unincorporated areas and causing them to be com- 
pletely surrounded by incorporated areas.®? 


Territory of Not Less Than One Square Mile With Not Less 
Than 500 Inhabitants Adjoining Municipality of Not More 
Than One Hundred Thousand Inhabitants 


The Illinois statute makes special provision regarding territory of not 
less than one square mile having at least 500 inhabitants and contiguous to 
a municipality of less than one hundred thousand inhabitants.*$ 

Here, instead of a majority of electors, majority of the owners of land, 
and owners of at least 50 per cent of the land, the requirement is only 100 
electors and owners of 50 per cent of the land. However, no owner of 
a tract of more than 10 acres may be included without his consent unless 
his land is subdivided into lots and blocks or is surrounded on three sides 
by land subdivided into lots and blocks. Also, the owner of land on the 
perimeter may have his land excluded if the exclusion would not destroy 
the contiguity of the tract to be annexed.*® 

Another feature is quite different from the methods above described. 
Two votes may be involved. There is first a vote in the territory to be 
annexed. If this is favorable, a two-thirds vote of the corporate authorities 
may annex but if the proposition fails to receive a two-thirds vote, a refer- 
endum in the annexing municipality is required.** 


31 ]d. § 7—8. 

82 People ex rel. Adamowski v. Village of Streamwood, 15 Ill. 2d 595, 155 N.E.2d 
635 (1959). 

38 ILL. Rev. Stat. c. 24, § 7—9 (1959). 

84 Tbid. 

3 bid. 

36 bid. 
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Territory Wholly Bounded by Two or More Municipalities 


Where territory is wholly bounded by two or more municipalities, a 
majority of the owners of record of land which is contiguous may petition 
for annexation. These owners need not own a majority of the land, and 
no electors are required to sign. The corporate authorities may annex by 
ordinance, and the statute does not require a two-thirds vote of the cor- 
porate authorities. No referendum is provided. The territory may not 
exceed one-third of the area of the annexing municipality before annexation. 
This section applies to any one of the specified municipalities.57 


Territory Surrounded or Nearly Surrounded by One or 
More Municipalities 


Territory wholly bounded by one or more municipalities or by one 
or more municipalities and a lake or river may be annexed by the passage 
of an ordinance provided the tract contains no more than sixty acres. No 
petition or referendum is involved.3* 


Annexation of Territory Owned by a School District, Used by a State 
Charitable Institution, or Owned by the State of Illinois 


Real estate owned by a school district may be annexed by a two-thirds 
vote of the corporate authorities after a resolution adopted by the board 
of education or directors of the school district.®® 

Real estate used by a state charitable institution partly within and partly 
without a city may, with the consent of the Director of Public Welfare of 
the state of Illinois, be annexed by the corporate authorities (presumably, 
a simple majority). 

Real estate owned by the state of Illinois, adjacent to a municipality, 
may by resolution of the corporate authorities (presumably, a simple ma- 
jority) and written consent of the Governor of Illinois, be annexed.*! 


Disconnection 


Disconnection for the purpose of becoming unincorporated territory 
is permitted by one of two methods by the Illinois statute. One is dis- 
cretionary with the municipal authorities and the other is mandatory. 

The first method applies to any territory on the border of a municipality 
not laid out in municipal lots or blocks. Upon the filing with the municipal 
clerk of the petition by owners of record owning a majority of the area, 


37 Jd. § 7—10. 

38 Jd. § 7—11. 

89 Tty. Rev. Stat. c. 24, § 7—11.1 (1959). 
40 1d. § 7—2. 

4 [bid 


IA ARSENE 
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the council may by ordinance passed by a majority of the members dis- 
connect the territory.* 

The second method applies to land on the border, not contiguous to 
another municipality in whole or in part, consisting of at least 20 acres, 
not subdivided in municipal lots and blocks and which if disconnected would 
not result in the isolation of any part of the municipality from the remainder 
of the municipality.* 

The petition setting forth the above qualifications must be signed by 
the owner or owners (all the owners) of the land sought to be disconnected 
and then filed in the county or circuit court. If the requirements are met 
the court orders the disconnection. No land so disconnected may be sub- 
divided into municipal lots or blocks within one year unless the land is 
incorporated into a municipality.** 

The courts have stated that a liberal construction should be given to 
the disconnection provisions. 


“*The legislature has determined that an evil exists in compelling 
owners of tracts of twenty acres or more, not subdivided and which 
border a city or village, to pay taxes for urban benefits. It is obvious 
that unsubdivided tracts of this size do not possess any characteristics of 
city or village property. They receive no practical benefits from being 
within the limits of such municipality and contributing, by paying taxes, 
to the expense of the maintenance and administration of such local gov- 
ernmental agency.’ ... The statute should be liberally construed to effect 
this purpose.” 4 


It has been held that several tracts can be put together to make the 
20 acres and that it is not required that each tract be on the border.**® The 
court has no discretion in the matter of disconnection.*? 


Meaning of “Subdivision,” “Contiguous,” and “Owner” 


Subdivision into municipal lots and blocks means subdivided as pro- 
vided by Illinois Revised Statutes, chapter 109, sections 1-10.48 “Owner” in- 


421d. § 7—40. 

431d. § 7—42. 

44 Ibid. 

45 Wolbach v. Village of Flossmoor, 329 Ill. App. 528, 530-31, 60 N.E.2d 704, 705 
(1st Dist. 1946). 

46 Van Bebber v. Village of Scottville, 13 Ill. App. 2d 458, 142 N.E.2d 711 (3d 
Dist. 1957). 

47 Ibid. 

48 American Community Builders, Inc. v. City of Chicago Heights, 337 Ill. App. 263, 
85 N.E.2d 837 (1st Dist. 1949). See People ex rel. Pletcher v. City of Joliet, 321 Ill. 385, 
152 N.E. 159 (1926), where it was not necessary to decide whether the word “subdivi- 
sion” was ambiguous. 


| 
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cludes a railroad company holding an easement.*® “Contiguous” means actual 
contact, touching or adjoining in a reasonably substantial sense. The line of 
demarcation between the reasonableness and unreasonableness of the con- 
tiguity cannot be drawn with precision but must be determined upon the 
facts of each case. The territory is not required to be “compact.” °1 
Several tracts contiguous to each other but not each contiguous to the 
annexing city satisfy the requirement of contiguity.5? The existence of an 
unincorporated island, completely surrounded by the city and the area to 
be annexed does not violate the requirement of contiguity.’ A strip one-half 
mile long and 50 feet wide has been held to be unreasonable,* as well as a 
75-mile network of roadways.®> The separation of the territory to be an- 
nexed from the city by a street does not violate the requirement of con- 


tiguity.® 
< Attacking the Validity of Annexation 


While it has been stated that the legality of an annexation proceeding 
can be questioned only by quo warranto and not by a bill in equity or on tax 
objection,®” it has been held that it can be questioned on the first attempt of 
the municipality to collect taxes in a tax objection proceeding,®® and the 
theory first above stated has been declared to be a misapprehension of the 
law.5® It has also been declared that to protect property rights the court 
will intervene by injunction. 


Efforts of Other States To Permit Annexation Without Consent 


Since many states permit some form of annexation without the consent 
of the owners of land or the electors residing thereon, those who are of 


42 Woodward Governor Co. v. City of Loves Park, 335 Ill. App. 528, 82 N.E.2d 
387 (2d Dist. 1948). 

50 Western Nat. Bank v. Village of Kildeer, 19 Ill. 2d 342, 167 N.E.2d 169 (1960). 

51 Ibid. 

52 Im re Westmoreland, Inc., 15 Ill. App. 2d 51, 145 N.E.2d 257 (3d Dist. 1957) 
(abst. dec.). 

58 Spaulding School Dist. No. 58 v. City of Waukegan, 18 Ill. 2d 526, 165 N.E.2d 
283 (1960). The court felt the legislature had changed the law after the decision in 
Village of Morgan Park v. City of Chicago, 255 Ill. 190, 99 N.E. 388 (1912). 

54 Wild v. People ex rel. Stephens, 227 Ill. 556, 81 N.E. 707 (1907). 

55 People ex rel. Adamowski v. Village of Streamwood, 15 Ill. 2d 595, 155 N.E.2d 
635 (1959). 

56 Jy re Petition of Flossmoor v. Mutual Nat. Bank, 23 Ill. App. 2d 440, 163 N.E.2d 
215 (1st Dist. 1959). 

57 People ex rel. Warren v. York, 247 Ill. 591, 93 N.E. 400 (1910). 

58 People ex rel. Seiler v. Calloway, 344 Ill. 488, 176 N.E. 912 (1931); People ex rel. 
Rice v. McKinnie, 277 Ill. 342, 115 N.E. 526 (1917). 

58 People ex rel. Moyer v. Hausen, 276 Ill. 204, 114 N.E. 596 (1916); Murray v. 
City of Virginia, 91 Ill. 558 (1879); People ex rel. Owen v. Dunn, 247 Ill. 410, 93 N.E. 
305 (1910); People ex rel. James v. Chicago, B. & Q. R. R., 231 Ill. 463, 83 N.E. 219 
(1907); People ex rel. Vaughn v. Welch, 252 Ill. 167, 96 N.E. 991 (1911). 

6° Morgan Park v. City of Chicago, 255 Ill. 190, 99 N.E. 388 (1912). 
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the belief that the requirement of such consent is obsolete or outmoded are 
tempted to borrow from the states which have eliminated the consent re- 
quirement. 

Some caution is required in borrowing legislation from other states on 
local government. Not all states have a similar existing local government 
and, therefore, concepts which are applicable to one state are not necessarily 
applicable to another. In Illinois, incorporation of unincorporated territory 
is one of the major problems, while in other places the contest is nearly 
always between one governmental body and another. For example, in Penn- 
sylvania the contest appears to be between the city or borough and the 
township.* Similarly, in the state of Virginia a county is always concerned 
with the question of municipal annexation, whereas in Illinois the question of 
annexation by municipalities has little effect upon the county either legally or 
practically. 


Annexation Without Consent in Virginia 


The entire concept of annexation by a city or town in the state of 
Virginia is radically different from that employed in the state of Illinois. 
Proceedings may be initiated by ordinance (in form of a petition) of the 
council of the town seeking the annexation or by petition of 51 per cent 
of the qualified voters of the territory adjacent to the city or town.® In 
either case the petition is addressed to the circuit court.®* In the case of 
petition by a municipality, the petition must set forth a statement of the 
terms and conditions upon which annexation is sought and the provisions 
planned for future improvement of the annexed territory, including the 
provision of public utilities and services therein.** This latter concept is 
introduced into the proceedings in court even when the petition is by the 
electors, and is foreign to annexation proceedings in IIlinois. 

The Virginia statute contains elaborate provisions for constitution of a 
three judge court to hear and determine the proceedings. One judge is a 
local judge and two of the judges must be from courts remote from the 
territory to be annexed. These latter judges are designated by the Chief 
Justice of the Supreme Court of Appeals or by any judge or committee of 
judges designated by him. Exceptions to this method are provided in special 
situations. The court remains in existence for five years after granting any 
petition for annexation to enforce the performance of the terms and con- 
ditions of annexation.** Notice of the proceedings must be given to the 
Commonwealth Attorney, and to each member of the governing body of 


61 Hancock, Metropolitan Expansion, Pa. Stat. ANN. tit. 53, at 65-66 (1957). 
82 Va. Cope §§ 15-152.3, .4 (Repl. 1956, Supp. 1960). 

88 Tbid. 

6 Va. Cove § 15-152.3 (Repl. 1956). 

65 Jd. § 15-152.8. 

6 Td. § 15-152.17. 
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the county. Any qualified voter in the territory or in the annexing town 
may become a party.®? 

The significance of including the county in the proceeding, and the 
difference between the nature of local government in Virginia from that 
in Illinois, may readily be seen from the provision that whenever, as a result 
of annexation proceedings, the area remaining in the county would be 
reduced below 60 square miles or otherwise be made insufficient in area, 
population, or sources of revenue to support adequately the county govern- 
ment and schools, the annexation shall not be decreed unless the whole 
county is annexed.®* In Illinois the increase in the size of the city has nothing 
to do with reduction in the size of the county. 

The standard provided for the court in determining the question of 
annexation is extremely broad. “The court shall determine the necessity for 
and the expediency of annexation considering the best interests of the county 
and city or town, the best interest, services to be rendered and needs of the 
area proposed to be annexed, and the best interests of the remaining portion 
of the county.” ® 

The court is required to set forth in detail the terms and conditions upon 
which annexation shall be granted.”° The court is empowered to increase or 
decrease the area sought to be annexed, making the body reasonably compact 
and including no land not adapted to city improvements unless necessarily 
embraced in the compact body of land. The court shall order payment to 
the county of compensation for improvements, including streets, sewers, 
water mains, and other facilities. It shall order compensation in not more 
than five annual installments to the county for loss of revenue for five years. 
The court may also order that property remain county property or become 
joint property of the city and county.” 

An especially important feature of the Virginia statute is that it re- 
quires the court to order the city to make capital improvements in order 
to bring the annexed area up to a standard equal to the remainder of the 
city.7? The court is also to provide compensation for any loss by a common 
carrier.”8 

The city or town may, prior to the entry of the annexation order and 
subject to the approval of the court, decline to accept annexation.”* Except 
under certain conditions an order in a proceeding by a city in a county shall 


87 Jd. §§ 15-152.5, .6. 

68 Va, Cope § 15-152.26 (Repl. 1956, Supp. 1960). 
69 Va. Cove § 15-152.11 (Repl. 1956). 

70 [bid. 

7 Va. Cope § 15-152.12 (Repl. 1956, Supp. 1960). 
12 bid. 

78 bid. 

7 Va. Cope § 15-152.14 (Repl. 1956). 
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be final for five years. This illustrates the comprehensive nature of the 
proceeding contemplated by the Virginia statute as distinguished from the 
piecemeal proceedings provided by the Illinois statute. 


Annexation Without Consent in North Carolina 


The state of North Carolina has by statute provided for municipal 
annexation without the consent of either the electors or the property owners 
under a concept quite different from the annexation concept employed by 
Illinois and also quite different from that of Virginia, previously described.”® 
It differs from the Illinois statute in allowing annexation without consent. 
It differs from the Virginia statute in providing much more definite standards 
and in providing that the first action is by the municipality rather than by 
a court. The action of the municipality is subject to review by the courts 
as hereinafter set forth. 

North Carolina has adopted a declaration of policy with reference to 
annexation.”* This declaration is that sound urban development is essential 
to the economic development of North Carolina; that municipalities are 
created to provide governmental services essential to health, safety, and 
welfare in areas being intensively used for residential, commercial, industrial, 
institutional, and governmental purposes; that boundaries should be ex- 
tended in accordance with standards applicable throughout the state; and 
that areas annexed should receive the services provided by the annexing 
municipalities as soon as possible following annexation.’* The policy declares 
that there is a difference between municipalities of less than 5,000 persons 
and municipalities of 5,000 or more persons in that new urban development 
in the smaller communities tends to be concentrated near the boundaries; 
therefore standards of annexation can be simpler in the case of the smaller 
municipalities.” In larger municipalities greater difficulty is experienced in 
expanding municipal utility systems and other services to serve the more 
scattered developments.*° 

The governing board of the municipality is given authority to annex 
in accordance with the procedure set forth in both types of municipalities.® 
In each case a resolution stating the intent to consider annexation, describing 
the area, and fixing a date for hearing must be passed and a notice must be 
published setting forth the facts in the resolution and stating that a report 
will be available two weeks before the hearing. At the hearing an explana- 


™ Va. Cope § 15-152.25 (Repl. 1956, Supp. 1960). 

76 N.C. Gen. Stat. ANN. §§ 160-453.1 to .24 (Supp. 1959). 
77 Id. §§ 160-453.1, .13. 

78 [bid. 

79 Id. § 160-453.1. 

80 Td. § 160-453.13. 

81 Jd. §§ 160-453.2, .14. 
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tion is given of the report and all residents are given an opportunity to be 
heard. Thereafter, no sooner than seven nor more than sixty days, an annexa- 
tion ordinance is adopted containing specific findings. These findings show 
the area to be annexed and a statement of intent to provide services to the 
area.52 

The report which is required to be filed must show that the area to be 
annexed is contiguous to the annexing municipality, that at least one-eighth 
of the external boundaries of the annexed territory coincide with the 
municipal boundaries, and that no part of the territory is within another 
municipality. 

In the case of the smaller municipalities the report must contain a map 
showing the present and proposed boundaries of the municipality, and the 
proposed extensions of water mains and sewer outfalls if such utilities are 
operated by the municipality. The report must set forth plans for pro- 
viding police protection, fire protection, garbage collection, and street main- 
tenance substantially the same as provided in the municipality, such plans to 
be effective on the date of annexation. If water is not available the plan 
must show reasonably effective fire protection until water lines are made 
available. It must provide for extension of water mains and sewer lines 
according to policies in effect in the municipality. If the municipality must 
at its own expense extend water or sewers into the area, then plans must call 
for contracts to be let and construction to begin within one year after the 
annexation. The report must contain plans for financing the extensions.®* 
The character of land to be annexed to the smaller municipality must be 
urban, that is, at least 60 per cent of the lots and tracts must be used for resi- 
dential, commercial, industrial, institutional, or governmental purposes, and 
60 per cent of the acreage must be subdivided into lots (not counting acre- 
age used for commercial, industrial, or institutional purposes at the time of 
annexation) of five acres or less in size.®5 

In the case of the larger municipalities the report must show the same 
things required as to smaller municipalities except that reference is made to 
major trunk water mains.®* Also, the character of urban area is further quali- 
fied by a residence requirement of two persons per acre as an alternative to 
the 60 per cent usage and a further alternate of subdivision (without usage) 
with a residence requirement of one person per acre. Additionally, annexa- 
tion may include an area lying between the municipal boundary and an 
area developed for urban purposes or an area having 60 per cent of its ex- 
ternal boundary adjoining the municipal boundary and urban areas.§? 


82.N.C. Gen. Stat. ANN. §§ 160-453.5, .17 (Supp. 1959). 
83 7d. §§ 160-453.3, .4, .15, .16. 

4 Id. § 160-453.3. 

85 Id. § 160-453.3. 

86 Id. § 160-453.15. 

87N.C. Gen. Strat. ANN. § 160-453.16 (Supp. 1959). 
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If any authority to issue bonds to finance required construction requires 
a vote, then the effective date of annexation shall be no sooner than the day 
following a successful vote on the bond election.8* The plans set forth in 
the annexation proceedings are enforceable by mandamus.*® 

The North Carolina statute provides for an appeal from annexation by 
petition of any property owner in the annexed territory to the superior 
court of the county. The court can remand the proceeding to the munici- 
pality with orders to amend or to comply with procedural requirements of 
the statute. Failure of the municipality to comply within three months 
renders the annexation proceeding void. Further appeal is allowed to the 
supreme court.%° 

An area is contiguous if it abuts directly or is separated by street right- 
of-way, a creek or river, railroad right-of-way, other public utility right- 
of-way, or lands of the State of North Carolina.®' Twelve counties are ex- 
cepted by name from the applicability of the law with reference to annexa- 
tions to cities of 5,000 persons or less.°? 


Annexation Without Consent in Arizona 


The Arizona statute contains a novel concept concerning annexation 
with less than full consent of owners or electors. Upon petition by the 
owners of not less than one half in value of the property in any territory con- 
tiguous to the city, the common council may, by ordinance, annex the terri- 
tory.®* Value is determined by the last assessment of the property. This 
concept of determining by value is quite different from the usual tests of ma- 
jority of number of owners, owners of a majority of the area, majority of the 
electors, or some combination thereof. 

Arizona also permits annexation upon petition of the city without the 
consent of owners or electors. When any city shall desire to annex any 
contiguous territory having an actual resident population of 25 inhabitants 
to each quarter section or fractional quarter section, such city may petition 
the superior court of the county for annexation.®* Any legal voter of the 
city or territory or any landowner in the territory may object. 

As in the case of the Virginia statute previously described, the test is 
quite broad. The statute provides: “If, upon the hearing, the court finds 
that such territory ought to be annexed to such city, and can be so done 


88 Jd. §§ 160-453.5, .17. 

89 Ibid. 

9 Id. §§ 160-453.6, .18. 

1 Jd. §§ 160-453.9, .21. 

927d. § 160-453.12. 

98 Ariz. Cope ANN. § 16-701 (1939). 
% Jd. § 16-702. 

95 Id. § 16-704. 
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without injustice to the inhabitants or persons interested, the court shall so 
order, otherwise the petition shall be dismissed. . . .” 

Another feature of the Arizona Code concerns the platting of sub- 
divisions on territory not annexed to the city. Whenever any owner decides 
to plat or subdivide land within 3 miles of the corporate limits of a city of 
20,000 or more population, he shall give notice to the city with a tentative 
plat. If the city desires the streets to conform to projected streets of the 
city, then the city shall project such street lines to the outer boundaries of the 
proposed subdivision. The city may also recommend changes in dimensions 
of streets, parks, easements for utilities, or property to be devoted to public 
use. The owner then completes the subdivision plat and files one copy with 
the city and one copy with the board of supervisors of the county.®? A 
hearing is held. If the plat reasonably conforms, the board of supervisors 
endorses its approval.®8 

The board of supervisors may recommend corrections or amendments. 
If the owner declines the amendments, additions, or corrections, he shall pay 
the city its engineering costs incurred in projecting its street lines.®® If the 
city refuses to project the street lines, the owner may file the plat with a 
sworn statement that the city has refused to specify the projected street 
lines. 

The relative simplicity of the Arizona Code unquestionably results from 
the fact that Arizona has not yet become so highly urbanized as many other 
parts of the country. 


CONCLUSION 


The boundary change provisions of the four states considered—lIllinois, 
Virginia, North Carolina, and Arizona—offer a great variety to select from. 
In adopting boundary change authorizations to municipalities, legislatures 
must consider a number of factors. 

Not the least of the factors to be considered is the total local service 
situation. In some areas the school function is provided by the municipality. 
In Illinois, this is the exception and schools are established and maintained 
by separate municipal corporations known as school districts. In some 
areas, there are joint service districts which cover territory both within and 
without the municipality or cover more than one municipality, such as sani- 
tary districts, drainage districts, park districts, and airport districts. 

If wholesale annexation of unincorporated territory is to be permitted, 
some changes in the tax structure would be necessary to avoid taxation of 


% Tbid. 

% Id. §§ 16-708, -709. 
8 Jd. § 16-709. 

% Jd. § 16-710. 

100 Td. § 16-712. 
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completely agricultural or forest land for the complex services of a modern 
municipality. If garbage collection is provided on a service fee basis, sewer 
service by an addition to the water bill, streets by state and federal revenues 
together with a wheel tax, various regulatory services by licenses for restau- 
rants, taverns, meat markets, and plumbing, electrical and other supervision 
by permit fees, the burden of incorporation against one’s desire does not 
seem so great. 

From the author’s point of view, the North Carolina approach to the 
problem offers as much as any of the legislation reviewed. The salient fea- 
tures of division into classes based upon population, the requirement of a 
guarantee of services to the new territory, and the provision of definite 
standards have a strong appeal for the legal mind. The general standards 
provided by the Virginia and Arizona codes seem entirely too loose for 
proper development. Again it should be remembered that the active par- 
ticipation of the county unit in annexation matters in Virginia is a safeguard 
against reckless annexation and this is a feature which does not exist in 
Illinois, North Carolina, or Arizona. 

No statute should be taken bodily from one state and placed in opera- 
tion in another without a most careful analysis of the underlying economic, 
geographic, and existing local government pattern in each of the states in- 
volved in the comparison. 








THE TRAFFIC PROBLEM IN ILLINOIS 
CITIES 


BY RALPH FROEHLING * 


IT IS PROBABLY FAIR TO SAY that city officials in Illinois spend a 
substantial part of their time in concern over traffic matters. This article 
is intended to be of some assistance to Illinois lawyers who are called upon 
to give advice in situations where a municipality is seeking to restrict or 
regulate traffic or the use of streets in a manner which conflicts with indi- 
vidual interests. The general approach is well stated in Peoples Gas Lt. Co. 
v. City of Chicago,’ where the court said: 


“This court has long recognized the principle that, so far as the streets 
of a municipality are concerned, the public has a real interest in their 
proper construction, maintenance and use, and by ‘public’ we mean not 
only the citizens of the city itself but the entire public of which the 
sovereign State, through the arm of the legislature, is the representative. 
So far as its streets are concerned, a city is only an agency of the State, 
and whether it has the fee or only an easement in the streets it holds 
them in trust for the people of the entire State. So far as their use for 
street purposes is concerned, every citizen of the State has an equal 
right. .. . This right of the people in the streets and highways of the 
State, whether inside or outside the municipalities thereof, is a para- 
mount right. The municipality cannot lawfully perform any acts itself 
nor permit others to do or perform anything in derogation of this 
right of the sovereign people, nor may the city permit any uses or 
encroachments which are unreasonable and against the public interest.” ? 


There is no substitute for careful study of the Cities and Villages Act, 
together with the annotations thereto, as this article is not intended to be 
exhaustive. Also, it is often necessary to research further. For example, 
while article 23—28 gives cities the power to regulate the speed of vehicles 
and locomotives, this provision is inoperative as to railroads inasmuch as the 
court has construed the Public Utility Act * as giving the Illinois Commerce 
Commission exclusive power over the speed of trains.* 


*RALPH FROEHLING. BS. 1951, J.D. 1952, University of Illinois; 
member of the firm of Chiperfield & Chiperfield, Canton, Illinois. The 
author wishes to acknowledge the assistance of Mr. Lawrence B. Mc- 
Munn, City Attorney of the City of Canton. 


1413 Ill. 457, 109 N.E.2d 777 (1952). 

2 Id. at 463-64, 109 N.E.2d at 781. 

3 Tui. Rev. Stat. c. 111%, §§ 1-95 (1959). 

*City of Witt v. Cleveland R.R., 324 Ill. 494, 155 N.E. 325 (1927); Hemphill v. 
Wabash R.R., 209 F.2d 768 (7th Cir.), cert. denied, 347 U.S. 954, 74 Sup. Ct. 679 (1954). 
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In general this article will consider (1) parking rights of abutting land- 
owners in the streets, (2) off-street parking lots (including provisions of 
zoning ordinances requiring off-street facilities for new construction), and 
(3) weight, speed, and use limitations. 


Tue ABUTTING OWNER—PARKING 


The abutting landowner is affected by prohibition of parking on streets 
entirely, limitation of parking to one side of the street, establishment of one- 
way streets, designation of unloading zones for business, grant of rights to 
an abutting owner to use a portion of the street, and similar actions by the 
municipality. 

The Cities and Villages Act grants to cities the broad power of regu- 
lating “traffic and sales upon the streets, sidewalks, public places, and munici- 
pal property.” *® Also there is a general power to regulate the use of the 
streets and other municipal property.® Cities are also given power to regulate 
the use of the space over the streets, alleys, and public places of the city, 
and, upon payment of proper compensation, to authorize the use of space 
more than twelve feet above the level of streets “except for purely private 
uses.” 7 

The courts have accepted the premise that parking is a legitimate use 
of the streets. As might be expected, much of the case law involving parking 
ordinances has concerned factual situations in Cook County. 

In 1907 the Illinois Supreme Court sustained a mandatory track elevation 
ordinance of the city of Chicago under which the railroads were required 
to elevate their tracks on certain streets in such a manner that the entire 
width of some portions of these streets was occupied by embankments and 
other structures the elevation made necessary. The court examined traffic 
patterns, volume, safety, and other factors and concluded that such exclusion 
of the general public by the City Council was not unreasonable.® 

The court in 1929 had before it an ordinance totally prohibiting any 
parking from 7:00 A.M. to 6:30 P.M. on business days on a substantial 
number of streets—the “loop” area of Chicago. It held the ordinance invalid 
and reversed a conviction on the theory that the ordinance was too broad 
and sweeping, hence unreasonable.!® But the Chicago City Council amended 
the ordinance so as clearly to permit stopping for the purposes of loading 
and unloading. Certain changes were made and in City of Chicago v. Mc- 
Kinley,! the court upheld the ordinance as amended, though the court 


5 Tit. Rev. Srat. c. 24, § 23—27 (1959). 

6 Id. § 23—10. 

TId. § 23—15. 

8 Haggenjos v. City of Chicago, 336 Ill. 573, 168 N.E. 661 (1929). 
® Weage v. Chicago & W.LR.R., 227 Ill. 421, 81 N.E, 424 (1907). 
10 Haggenjos v. City of Chicago, supra note 8. 

11 344 Ill. 297, 176 N.E. 261 (1931), 
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observed, “It does amount to total prohibition of the use of the street for 
the parking or storage of vehicles.” 1? 

In 1958 the court sustained the City of Chicago Heights in closing off 
part of a street entirely to vehicular traffic.2 The court remarked: 


“The right to regulate, under proper circumstances has been held to 
include the right to prohibit... . 

“The real question is not whether, under the power to regulate, a 
municipality can prohibit, but, as heretofore stated, whether the measure 
adopted is a reasonable exercise of the power. In applying the test of 
reasonableness to the case before us, we find no attempt to prohibit 
traffic on all streets, or on all of one street. On the contrary, the ordi- 
nance closes a 200-foot stretch of narrow street to normal vehicular 
traffic. The part closed is roughly parallel to a through street less than 
80 feet away at the furthest point. The ordinance recites the existence 
of a traffic problem dangerous to the public interest and safety. The 
physical facts alleged bear out the city’s appraisal of the situation. The 
business district developed around the old municipal building formerly 
occupying the triangular lot, with a consequent increase in the flow of 
traffic. The public uses this portion of Otto Boulevard to avoid traffic 
lights in getting into Halsted, thereby creating a merging traffic prob- 
lem. Drivers circling the triangular tract seeking parking spaces could 
create a dangerous situation for pedestrians attempting to shop on both 
sides of the street. Offstreet parking provided by the city helped to 
relieve the situation, but was not sufficient to eliminate the danger. The 
ordinance in question was passed only after a study by the city’s plan- 
ning commission, which unanimously recommended the development of 
a mall for pedestrian use. After careful consideration, we are of the 
opinion that the ordinance is an entirely reasonable exercise of regu- 
latory power to provide for the safety and welfare of the public.” 14 


The Illinois Appellate Court for the Third District recently decided a 
case in which parking was banned on a public highway running through the 
city of Canton.1> The numerous business and professional establishments 
along a part of the street complained that, with the absolute ban on parking 
on the street, the remaining parking facilities were inadequate to accommo- 
date their patrons. Though a traffic engineer testified that it was desirable that 
a street with such a volume of traffic have four lanes (possible with the park- 
ing ban), other testimony was received tending to show that there had been 
no interference with traffic flow and minimal accident frequency while 
on-the-street parking was permitted. The court, after observing that the 


121d. at 302, 176 N.E. at 264. 

18 Chicago Nat. Bank v. Chicago Heights, 14 Ill. 2d 135, 150 N.E.2d 827 (1958). 

14 Jd, at 141, 150 N.E.2d at 830. 

15 Salamone v. City of Canton, 30 Ill. App. 2d 474, 175 N.E.2d 663 (3d Dist. 1961). 
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ordinance must stand unless “clearly unreasonable” and that the city “is not 
required to wait until traffic problems become acute before they can justify 
a regulatory ordinance,” concluded that the ordinance in its present form 
did not meet the test set forth in the three Illinois Supreme Court cases dis- 
cussed above. The most important factor appeared to be the court’s accept- 
ance of the apparent conclusion reached below that the ordinance created 
a substantial parking problem, while the traffic flow problem it was to 
remedy was for the most part nonexistent. 

To the lawyer faced with the hard task of advising a city council what 
they can and cannot do or the lawyer asked by private interests to attack a 
particular ordinance in the courts, the test of reasonableness may be some- 
what short of what he would like to have. But the concept of the reason- 
able man has been part of the common law for a very long time. In any jury 
trial where a motion is made that the court direct a verdict, the question is 
presented as to whether all reasonable men would reach the same conclusion. 
It is probably fair to say that the modern trend is to give greater latitude 
to jury verdicts and also to exercise more restraint in setting aside legislative 
action. 

Judicial review of parking ordinances generally is sought on constitu- 
tional grounds, i.e., the due process clauses of the Illinois.and Federal Con- 
stitutions. To this extent the matter resembles a constitutional attack on a 
statute. But there are at least two differences. One is that the Illinois Supreme 
Court is not likely to accept jurisdiction on direct appeal on the theory that 
a constitutional question is involved.1* The second has been stated as follows: 


“Viewing the question broadly, it has been held that the test of rea- 
sonableness of a municipal ordinance is that it shall in some degree 
tend to effect the accomplishment of the objects for which the munici- 
pal corporation was created and its power conferred, and shall not be 
in contravention of common right. If an ordinance is found to be 
partial and unequal in its operation as between different classes; if it 
is manifestly unjust; if it discloses bad faith; if it involves such oppres- 
sive or gratuitous interference with the rights of the citizen as can find 
no justification in the minds of reasonable men, the court might well say 
that the legislature never intended to give authority to make such rules; 
they are unreasonable and ultra vires.” 17 


If it may be said that an unreasonable ordinance is something that the 
legislature never intended, then such questions do not involve a construction 


16 See Itz. Rev. Stat. c. 110, § 75(1) (a) (1959) (jurisdiction of the supreme court 
on direct appeal). See, e.g., City of Monmouth v. Lawson, 408 Ill. 284, 96 N.E.2d 574 
(1951). But see City of Bloomington v. Wirrick, 381 Ill. 347, 45 N.E.2d 852 (1942) 
(sustained validity of parking meters; jurisdiction on direct appeal accepted although 
no certificate of importance by trial judge was tendered until after oral argument). 
1737 Am. Jur., Municipal Corporations § 173, at 804 (1941). 
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of the constitution but merely a matter of statutory interpretation. This 
point, however, does not appear to be too well settled.1® 

A matter very much akin to parking is the abutting owner’s right of 
access to his premises. On state routes in Illinois this right may be restricted 
by administrative action of the Department of Public Works and Buildings. 
It appears that our supreme court will give this Department at least the same 
respect as is accorded to a city council.!® 

Today, in many cities, questions arise as to using federal and state funds 
for resurfacing, rebuilding, and widening some of the state routes which pass 
through the particular city. Such projects generally require the city to 
eliminate parking entirely along the route, the theory being that federal and 
state funds should not be used to provide spaces for local parking. Residents 
along the route may object very strongly, particularly to the widening if it 
involves reducing front lawn space in the case of older homes. They may 
also attack the ban on parking. From an evidence standpoint, motive, even 
of an alderman, is not admissible.2° The court is limited to an examination 
of the ordinance and the factual situation to determine its operation and 
effect, and whether the same is reasonable.?! 

The right of cities to establish one-way streets and use parking meters 
is now well settled.?? 

Some mention might be made of the right of an abutting owner to have 
streets kept clear of obstructions. In addition to the statutes,?* the law is 
well settled that where a plat is made showing lots, streets, and alleys, and 
lots are sold accordingly, then the purchaser, and his successors in title, has 
a private right, independent of the public and the city, to have streets shown 
on the plat kept open.** There is also the principle that an Illinois city may 
not grant the use of public property for purely private purposes. Thus 
an abutting owner may not be given the right to maintain gas pumps in part 
of the street.?5 But, the decision prohibiting gas pumps in part of the street 
does not invalidate taxicab stands and business or truck unloading zones.”¢ 


18 City of Bloomington v. Wirrick, supra note 16. 


19 Ryan v. Rosenstone, 20 Ill. 2d 79, 169 N.E.2d 360 (1960); see also Cities Serv. 
Oil Co. v. City of New York, 5 N.Y.2d 110, 154 N.E.2d 814 (1958). 


20 City of Amboy v. Illinois C.R.R. Co., 236 Ill. 236, 86 N.E. 238 (1908). 


21 See, e.g., Soon Hing v. Crowley, 113 U.S. 703, 5 Sup. Ct. 730 (1885); Keig 
Stevens Baking Co. v. City of Savanna, 380 Ill. 303, 44 N.E.2d 23 (1942). 


22 City of Bloomington v. Wirrick, 381 Ill. 347, 45 N.E.2d 852 (1942). 

23 ILL. Rev. Srat. c. 24, § 23—11 (1959); id. c. 38, § 466(5). 

24Zemple v. Butler, 17 Ill. 2d 434, 161 N.E.2d 818 (1959); Welter v. Eaton, 366 
Ill. 143, 7 N.E.2d 855 (1937); Zearing v. Raber, 74 Ill. 409 (1874). And it is not im- 
portant whether the public has so far accepted the dedication as to be bound to 
keep the streets in repair. Earll v. City of Chicago, 136 Ill. 277, 26 N.E. 370 (1891). 

25 People ex rel. Lapice v. Wolper, 350 Ill. 461, 183 N.E. 451 (1932). 

26 Jones v. City of Chicago, 348 Ill. App. 310, 108 N.E.2d 802 (1st Dist. 1952). 
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OrF-STREET PARKING 


In 1947 the legislature added article 52.1 to the Cities and Villages Act. 
The new provisions enable municipalities to acquire parking facilities 
through the issuance of revenue bonds; the bonds are payable solely from 
revenues derived from the operation of parking facilities. The act was sus- 
tained in Poole v. City of Kankakee," and the court there held that revenues 
derived from existing parking meters could be pledged to retire the bonds 
issued for the acquisition of a particular parking facility or facilities. 

Many commercial establishments, particularly supermarkets, provide a 
private parking lot for their customers. There is also a trend toward shop- 
ping centers, located some distance from the older business district of the 
community, which provide a substantial area for customer parking. These 
facts not only may enter into arguments pro and con over specific off-street 
parking proposals, but many zoning ordinances now require that new 
commercial construction make adequate provision for customer or tenant 
parking. 

In Ronda Realty Corp. v. Lawton 8 the owner of a Chicago apartment 
building sought a permit to remodel the building so as to increase it from 
twenty-one to fifty-three apartments. An ordinance required apartment 
buildings to maintain off-street parking facilities at the ratio of one auto- 
mobile for each three apartments; in this instance there was room for only 
eight autos. Because the ordinance did not apply to rooming houses, hotels, 
and like buildings, it was held void as being discriminatory and arbitrary, 
contravening the due process and equal protection clauses of the Illinois and 
Federal Constitutions. Such a classification was considered unreasonable in 
that all of these buildings were similarly related to the problem of congestion 
on the streets. 


WEIGHT, SPEED, AND Use RESTRICTIONS 


The non-arterial streets of most cities are not of cement construction; 
rather, less expensive materials are typically used. The secondary or resi- 
dential streets are likely to be bituminous pavement over a brick or gravel 
base, and streets of this nature may be damaged by the weight of heavy 
trucks. 

Article XVI of the Uniform Act Regulating Traffic on Highways ® 
contains a comprehensive scheme as to size, weight, and load of vehicles. 
A particular neighborhood may want the City Council to adopt more 
stringent size and weight limitations. 

The local authorities have only such powers as are given them in arti- 


27 406 Ill. 521, 94 N.E.2d 416 (1950). 
28 414 Ill. 313, 111 N.E.2d 310 (1953). 
29 Tit. Rev. Stat. c. 95%, §§ 221-32 (1959). 
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cle XVI.*° But section 231(c) also provides that local authorities may pro- 
hibit the operation of trucks or limit their weight on streets within the juris- 
diction of such corporate authorities, 

The power of the legislature to impose weight limitations was sustained 
in People v. Linde.*! In view of the grant of power to local authorities noted 
above it would seem that their ordinances or regulations would be upheld 
if reasonable. 

As to speed regulation on main routes or highways where the Depart- 
ment of Public Works and Buildings has maintenance responsibility the De- 
partment may post speed limitations.3? Presumably this power given the 
Department would supersede city regulations over state routes within cities, 
the city having only a general power to regulate speed. As a practical 
matter, however, cities usually remove snow and ice from state routes within 
cities, and are usually reimbursed by the Department. 

The matter of the use of sound trucks on streets and advertising on 
vehicles is an area not free from difficulty. An effort of the Chicago Park 
District to prevent advertising on streets in park areas failed because it was 
held to be discriminatory in Chicago Park Dist. v. Canfield2* There may be 
a difference between using sound trucks for advertising purposes and such 
use in a political campaign. 

The Election Code ** prohibits the anonymous distribution of handbills 
in a political campaign.** Election literature is often circulated by auto and 
left on parked cars. A somewhat similar ordinance of the City of San Fran- 
cisco has been held invalid and the decision would seem to cast doubt on 
the validity of the Illinois statute.37 


307d. § 221(a). 

31 341 Ill. 269, 173 N.E. 361 (1930). 

82 TLL. Rev. Stat. c. 95%, § 146.01 (1959). 

33 Id. c. 24, § 23—28. 

34 382 Ill. 218, 47 N.E.2d 61 (1943). 

35 ILy. Rev. STAT. c. 46 (1959). 

36 Id. § 26—1. 

37 Talley v. California, 362 U.S. 60, 80 Sup. Ct. 536 (1960). 











MUNICIPAL TORT LIABILITY IN 
ILLINOIS 


BY ROBERT Z. HICKMAN * 


THE QUESTION may be asked, why another article on tort liability of 
municipal corporations?! The justification for another comment on the 
subject is the most significant decision of the Supreme Court of Illinois in 
the case of Molitor v. Kaneland Community Unit Dist.2 The court there 
held the traditional rule of immunity from liability not applicable to a quasi- 
municipal corporation, viz., a school district, on the ground that “the rule 
of school district tort immunity is unjust, unsupported by any valid reason, 
and has no rightful place in modern day society.” 8 

The plaintiff, Molitor, a minor pupil, was suing by his father and next 
friend for the negligence of the school bus driver in hitting a culvert, which 
caused the bus to explode and burn. The ad damnum was $56,000, and 
plaintiff refrained from alleging liability insurance out of which a judgment 
could be satisfied. Defendant carried liability insurance with a $20,000 per 
person limit (within the total policy limit). The trial court sustained defend- 
ant’s motion to dismiss the complaint on the ground that a school district 
was immune from liability for tort, and judgment was entered for defendant. 
Plaintiff elected to stand on his complaint, the appellate court affirmed,* and 
the case then went before the supreme court on a certificate of importance. 


* ROBERT Z. HICKMAN. A.B. 1929, University of Illinois; A.B. 1931, 
B.C.L. 1932, Oxford University; fellow of American College of Trial 
Lawyers; partner in the firm of Bookwalter, Carter, Gunn & Hickman, 
Danville, Illinois. 


1In 1951 U. Int. L.F. 637, there appeared a very comprehensive note on the subject. 
It was said in the opening sentence of that article: “There is an abundance of legal 
periodical literature on the subject of municipal corporation tort liability.” 
Articles cited in Molitor v. Kaneland Community Unit Dist., 18 Ill. 2d 11, 15, 163 
N.E.2d 89, 92 (1959): 
Borchard, Governmental Liability in Tort, 34 Yate L.J. 1 (1924); Green, Freedom 
of Litigation—Municipal Liability for Torts, 38 Inu. L. Rev. 355 (1944); Harno, Tort 
Immunity of Municipal Corporations, 4 Itt. L.Q. 28 (1921); Prosser, Torts § 108 
(1941); Pugh, Historical Approach to the Doctrine of Sovereign Immunity, 13 La. L. 
Rev. 476 (1953); Repko, American Legal Commentary on the Doctrines of Municipal 
Tort Liability, 9 Law & Contemp. Pros. 214 (1942); Rosenfield, Governmental 
Immunity From Liability for Tort in School Accidents, 5 Lecat Notes on LocaL 
Gov’r 358 (1940); Blachly & Oatman, Approaches to Governmental Liability in 
Tort, 9 Law & Contemp. Pros. 181 (1942); Note, Limitations on the Doctrine of 
Governmental Immunity From Suit, 41 Corum. L. Rev. 1236 (1941); Note, The 
Sovereign Immunity of the States, The Doctrine and Some of Its Recent Develop- 
ments, 40 Minn. L. Rev. 234 (1956); Comment, Tort Claims Against the State of 
Illinois and Its Subdivisions, 47 Nw. U.L. Rev. 914 (1953). 
218 Ill. 2d 11, 163 N.E.2d 89 (1959). 
3 ]d. at 25, 163 N.E.2d at 96. 
#20 Ill. App. 2d 555, 155 N.E.2d 841 (2d Dist. 1959). 
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The supreme court’s first opinion was given in May 1959. The result 
was as indicated above, but the court made no reference to whether it would 
operate retroactively or prospectively.® A petition for rehearing was allowed 
at the September 1959 term. In the interim between the petition and the 
final opinion announced in December 1959, the legislature quickly passed 
five bills granting total immunity to park districts,® counties,’ and forest 
preserve districts. At the same session a limited immunity was granted to 
schools districts and non-profit private schools.® 

Following the first opinion and before the final opinion, briefs were filed 
by the Illinois Association of School Boards, the Board of Education of the 
City of Chicago, the Chicago Park District, and the Forest Preserve District 
of Cook County as amici curiae. The briefs of these public bodies empha- 
sized that the retroactive application of the new rule of liability would 
expose those public bodies to actions for damages which might, if the plain- 
tiffs were minors, carry back for as far as twenty years. The court, in its 
December opinion, held that the rule established therein, except as to the 
plaintiff in that case, should apply only to cases arising out of future 
occurrences,?° 

The reasoning of the majority opinion is not confined in its effect to 
quasi-municipal corporations. It has been pointed out by a recent writer that: 


“{I]n repudiating so emphatically the extension to quasi-municipal 
corporations, as agencies or subdivisions of the State, of the sovereign 
immunity enjoyed by the State itself, our Supreme Court seems to have 
destroyed the basis for the distinction heretofore reserved between 
governmental and proprietary functions of municipal corporations— 
cities, towns and villages.” 14 


JupiciaL AND LEGISLATIVE LAWMAKING 


The majority Molitor opinion referred to no less than ten legal writers 
and scholars “almost unanimously condemning the immunity doctrine.” 


5See the discussion of the court’s first opinion in the dissent of Justice Davis to 
the second opinion. 

6 Tuy. Rev. Stat. c. 105, §§ 12.1—1, 491 (1959); id. § 333.2a (Chicago Park District). 

T]Id. c. 34, § 301.1. 

81d. c. 57%, $ 3a. 

® Id. c. 122, §§ 821-31. 

10T¢ may already be suspected that the present article relies to some extent upon 
the shears and pastepot. This brings to mind the characterization of such writing by 
Mr. Justice Cardozo as “the type tonsorial or agglutinative, so-called from the shears 
and the pastepot which are its implements and emblem.” Cardozo, Law and Literature 
(1930), in Goopnart, Five Jewish Lawyers or THE Common Law 60 (1949). Likewise, 
I borrow with Professor Goodhart the statement of Judge Jeremiah Smith: “The con- 
vincing force, if any such there be, of this article will consist in its want of originality.” 
Goopuart, Essays IN JURISPRUDENCE AND CoMMON Law 268 (1931). 

11 Trumbull, Observations on Recent Illinois Supreme Court Decisions, 42 Cut. B. 
Rec. 57-58 (1960). 
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The principal concerns of Justice Davis in the dissent were with the propri- 
ety of such a fundamental and long-standing rule being overturned by the 
court rather than the legislature, and the fact that it was done in the face of 
the then newly enacted statutes which gave the legislature’s version of the 
public policy involved. 

I draw upon Professor Goodhart to put the two views in proper 
perspective: 


“The emphasis which a certain school of legal thought, whose origin in 
America can be traced to the works of Professor John Chipman Gray, 
has placed upon the power of the judge to declare the law, has led some 
advanced thinkers to suggest that the judge has a right to remake the 
law as he sees fit. According to them, the courts can and should act 
arbitrarily in laying down principles which it is thought will do more 
social justice than will some of the long-established rules of the past. 
Like a medieval monarch, the judge is above the law which he lays down 
for his subjects. Few judges have claimed this power for themselves, 
but there are legal writers who have done it for them.” ?? 


The majority in the Molitor opinion disavowed any right to be arbi- 
trary. They relied upon “public policy,” “social needs,” and “justice.” They 
stated that: “The doctrine of school district immunity was created by this 
court alone. Having found that doctrine to be unsound and unjust under 
present conditions, we consider that we have not only the power, but the 
duty, to abolish that immunity.” 1% 

There is not altogether unanimity among lawyers on this duty, particu- 
larly as to a rule in tort which vitally affects governmental functions. One 
recent comment on the Molitor decision said this: 


“Tt is the supreme irony that a court which purports to act in repudia- 
tion of one of the ‘divine rights’ of kings, that relating to immunity from 
suit, should by this very act of repudiation arrogate to itself the pre- 
rogative which was thought to be destroyed. If courts are not bound 
by precedent, they are bound by nothing; their power is more terrible 
than that exercised by any absolute monarch.” 14 


And again, this writer says: 


“A system of trial courts, appellate courts, and a supreme court would 
be meaningless without adherence to precedent for what review by an 
appellate court can there be except review in terms of precedent? 


“Public policy’ and ‘social needs’ are mere words, ‘right’ and ‘justice’ are 
meaningless terms, except as they are given application in specific situa- 


12 GoopHART, Essays IN JURISPRUDENCE AND COMMON Law 268 (1931). 
1318 [ll. 2d at 25, 163 N.E.2d at 96. 


14 Huff, Tom Molitor and the Divine Right of Kings, 37 Cut.-Kent L. Rev. 44, 50 
(1960). 
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tions. Every judicial decision should be ‘right’, every judicial decision 
should be ‘just.’ Concede that fact, and it will give no help in deciding 
a particular dispute between particular persons. Only precedent gives 
meaning. Only precedent can be followed.” ® 


If this be considered far afield from the subject of the Illinois present 
day rule of municipal liability, it must be remembered that the principles of 
the Molitor decision will, except as changed by the legislature, obliterate the 
distinction between municipal activities governmental on the one hand, and 
proprietary on the other. The Kaneland School District was performing the 
sole governmental function of education, delegated to it by the legislature, 
and enjoined upon the legislature by the constitution. It follows that if the 
effect of that case is as here analyzed, then it fits Justice Davis’ summary in 
these words: “This decision, while here applicable to school districts, by its 
pronouncement, extends to the State and all of its governmental agencies 
which have heretofore been within the purview of the doctrine of govern- 
mental immunity.” 16 


Tue Basis oF THE IMMUNITY RULE 


One assumption in Molitor which led to the result is so fundamental and 
essential to the decision as to justify re-examination. This is the statement 
that: “The original basis of the immunity rule has been called a ‘survival of 
the medieval idea that the sovereign can do no wrong,’ or that ‘the King can 
do no wrong.’” 17 Following this, the court quoted another writer as stating 
that how immunity ever came to be applied in the United States of America 
is one of the mysteries of legal evolution.!® 

The misunderstanding of this maxim, “The King can do no wrong,” 
has been pointed out in a reference to the works of Lord Chief Justice 
Fortescue. Fortescue’s books were designed “to instil into the young Prince 
of Wales, Henry VI’s son, whose education was entrusted to Fortescue, a 
proper knowledge of English institutions.” 1° 

The author of this statement says further of Fortescue: 


“In his books ‘De Laudibus’ and ‘Monarchy,’ he shows that he is the first 
of England’s great constitutional lawyers. He points out to his young 
prince that the Roman maxim ‘quidquid principi placuit, habet legis 
vigorem, has no place in English law; that the king’s power is derived 
from the people and granted for the preservation of those laws which 


15 Jd. at 50. 

16 18 Ill. 2d at 37-38, 163 N.E.2d at 102. 

177d. at 20, 163 N.E.2d at 93. 

18 Jd. at 21, 163 N.E.2d at 94, quoting Borchard, Governmental Liability in Tort, 
34 Yate L.J. 1, 6 (1924). 

19 Zane, The Five Ages of the Bench and Bar of England, in 1 Setecr Essays 1N 
ANGLO-AMERICAN LEGAL History 625, 679-80 (1907). 
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protect the subjects’ persons and property; that the king cannot change 
the laws without the three estates of the realm, the baronage, clergy and 
commons; that the Parliament has power because it is representative of 
the whole people; .... that the courts of law are his but he does 
not act personally in judgment... .” 7° 


Justice Davis questions the statement in the majority Molitor opinion 
in these words: 


“The opinion in the case at bar asserts that ‘the whole doctrine of 
governmental immunity rests on a rotten foundation’ predicated on the 
maxim that the ‘King can do no wrong.’ The history of the common 
law in Illinois convincingly rebuts this epithetical charge. The doctrine 
of governmental immunity in Illinois was not founded upon a blind and 
unswerving application of the English common law or its maxims.” 4 


A reading of two leading United States Supreme Court cases, and a 
consideration of some of the practicalities of government, inclines one to 
agree with the conclusion thus reached by Justice Davis. 

The first case is Chisholm v. Georgia.?? The question there was whether 
an action of assumpsit by a citizen of another state could be maintained 
against the State of Georgia. The Attorney General of the United States, as 
counsel for the plaintiff, made a motion that unless the State of Georgia 
entered an appearance, judgment should be entered against the state, and 
a writ of inquiry of damages should be awarded. 

The State of Georgia had counsel present to the court a “written 
remonstrance and protestation” on behalf of the state, against the exercise 
of jurisdiction in the cause. Only the Attorney General spoke on the motion 
since counsel for the state “in consequence of positive instructions” declined 
to take any part in arguing the case. 

The questions before the court were outlined by the Attorney General 
as follows: 


“T, The constitution and the judicial law are the sources from which the 
jurisdiction of the supreme court is derived. The effective passages in 
the constitution are in the second section of the third article. “The 
judicial power shall extend to controversies between a state and citizens 
of another state. In cases in which a state shall be a party, the supreme 
court shall have original jurisdiction.’ The judicial act thus organizes 
the jurisdiction delineated by the constitution. “The supreme court 
shall have exclusive jurisdiction of all controversies of a civil nature, 
where a state is a party, except between a state and its citizens; and 
except, also, between a state and citizens of other states and aliens, in 


20 Id. at 679-80. 
21 18 Ill. 2d at 31, 163 N.E.2d at 99. 
222 US. (2 Dall.) 419 (1793). 
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which latter case it shall have original, but not exclusive jurisdiction.’ 
Upon this basis we contend: Ist. That the constitution vests a jurisdic- 
tion in the supreme court over a state, as a defendant, at the suit of a 
private citizen of another state. 2d. That the judicial act recognises that 
jurisdiction.” 8 

The majority of the court was of the opinion that a literal interpreta- 
tion of the Constitution and the judicial article rendered the state subject to 
suit. It was this result that brought about enactment of the eleventh amend- 
ment to the federal constitution. 

Mr. Justice Iredell held a contrary opinion. He pointed out that no 
other part of the common law of England could have any reference to this 
subject but that part of it which prescribed remedies against the crown. He 
made plain—as was perhaps better recognized in 1792 than now—that: 


*TE]ach state in the union is sovereign, as to all the powers reserved. It 
must necessarily be so, because the United States have no claim to any 
authority but such as the states have surrendered to them: of course 
the part not surrendered must remain as it did before.” 4 


Mr. Justice Iredell traces in great detail the historical limitations, and 
the reasons therefor, upon the maintenance of any action against a sovereign 
state. He states: 


“My opinion being, that even if the constitution would admit of the 
exercise of such a power, a new law is necessary for the purpose, since 
no part of the existing law applies, this alone is sufficient to justify my 
determination in the present case. So much however, has been said on 
the constitution, that it may not be improper to intimate, that my 
present opinion is strongly against any construction of it, which will 
admit, under any circumstances, a compulsive suit against a state for 
the recovery of money. I think, every word in the constitution may 
have its full effect, without involving this consequence, and that nothing 
but express words, or an insurmountable implication (neither of which 
I consider, can be found in this case), would authorize the deduction of 
so high a power.” 5 


He concludes with these words: 


“With regard to the policy of maintaining such suits, that is not for the 
court to consider, unless the point in all other respects was very doubt- 
ful. Policy might then be argued from, with a view to preponderate 
the judgment. Upon the question before us, I have no doubt. I have, 
therefore, nothing to do with the policy. But I confess, if I was at liberty 
to speak on that subject, my opinion on the policy of the case would 
also differ from that of the attorney-general. It is, however, a delicate 


23 Id. at 419-20. 
% Jd. at 434-35. 
%5 Id. at 449. 
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topic. I pray to God, that if the attorney-general’s doctrine, as to the 
law, be established by the judgment of this court, all the good he pre- 
dicts from it may take place, and none of the evils with which, I have 
the concern to say, it appears to me to be pregnant.” 76 


In the later case of Hans v. Louisiana,?" it was held that a citizen of the 
defendant state could not maintain an action on a bond of the State of 
Louisiana over the objection of the state to the jurisdiction over it. It was 
the contention of the plaintiff that he, being a citizen of Louisiana, was not 
“embarrassed by the obstacle of the Eleventh Amendment, inasmuch as 
that amendment only prohibits suits against a State which are brought by 
the citizens of another State, or by citizens or subjects of a foreign State.” 28 

Mr. Justice Bradley adverted to the literal scope of the judicial article 
that had been thought to require the decision in Chisholm: 


“That decision was made in the case of Chisholm v. Georgia, . . . and 
created such a shock of surprise throughout the country that, at the first 
meeting of Congress thereafter, the Eleventh Amendment to the Con- 
stitution was almost unanimously proposed, and was in due course 
adopted by the legislatures of the States. This amendment, expressing 
the will of the ultimate sovereignty of the whole country, superior to 
all legislatures and all courts, actually reversed the decision of the 
Supreme Court. It did not in terms prohibit suits by individuals against 
the States, but declared that the Constitution should not be construed to 
import any power to authorize the bringing of such suits. The language 
of the amendment is that ‘the judicial power of the United States shall 
not be construed to extend to any suit in law or equity, commenced or 
prosecuted against one of the United States by citizens of another State 
or by citizens or subjects of any foreign state.’ The Supreme Court had 
construed the judicial power as extending to such a suit, and its decision 
was thus overruled.” 2° 


He went on to give comment contemporary with the adoption of the 
federal constitution on this important aspect of the sovereignty of the 
several states: 


“Looking back from our present standpoint at the decision in Chis- 
holm v. Georgia, we do not greatly wonder at the effect which it had 
upon the country. Any such power as that of authorizing the federal 
judiciary to entertain suits by individuals against the States, had been 
expressly disclaimed, and even resented, by the great defenders of the 
Constitution whilst it was on its trial before the American people. As 


26 Id. at 449. 

27134 US. 1, 10 Sup. Ct. 504 (1890). 
28 Jd. at 10, 10 Sup. Cr. at 505. 

297d. at 11, 10 Sup. Cr. at 505-06. 
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some of their utterances are directly pertinent to the question now 
under consideration, we deem it proper to quote them. 

“The Eighty-first number of the Federalist, written by Hamilton, 
has the following profound remarks: 


“Tr has been suggested that an assignment of the public securities of 
one State to the citizens of another, would enable them to prosecute that 
State in the federal courts for the amount of those securities; a suggestion 
which the following considerations prove to be without foundation: 


“ ‘Tt is inherent in the nature of sovereignty not to be amenable to the 
suit of an individual without its consent. This is the general sense and 
the general practice of mankind; and the exemption, as one of the attri- 
butes of sovereignty, is now enjoyed by the government of every State 
in the Union. Unless, therefore, there is a surrender of this immunity in 
the plan of the convention, it will remain with the States, and the danger 
intimated must be merely ideal. The circumstances which are necessary 
to produce an alienation of state sovereignty were discussed in consider- 
ing the article of taxation, and need not be repeated here. A recurrence 
to the principles there established will satisfy us, that there is no color to 
pretend that the state governments would, by the adoption of that plan, 
be devested of the privilege of paying their own debts in their own way, 
free from every constraint but that which flows from the obligations of 
good faith. The contracts between a nation and individuals are only 
binding on the conscience of the sovereign, and have no pretension to a 
compulsive force. They confer no right of action independent of the 
sovereign will. To what purpose would it be to authorize suits against 
States for the debts they owe? How could recoveries be enforced? It 
is evident that it could not be done without waging war against the 
contracting State; and to ascribe to the federal courts by mere implica- 
tion, and in destruction of a pre-existing right of the state governments, 
a power which would involve such a consequence, would be altogether 
forced and unwarrantable.’ ” 3° 


The writer of the opinion in the Hans case then quoted George Mason and 
Patrick Henry as raising the question in the Virginia Convention and he 
gives the answers of Madison and Marshall, the last of which will suffice: 


“It is not rational to suppose that the sovereign power should be 
dragged before a court. The intent is to enable States to recover claims 
of individuals residing in other States. . . . But, say they, there will be 
partiality in it if a State cannot be a defendant—if an individual cannot 
proceed to obtain judgment against a State, though he may be sued by 
a State. It is necessary to be so, and cannot be avoided. I see a diffi- 
culty in making a State defendant which does not prevent its being 
plaintiff.’ ” 3 


30 Jd. at 12-13, 10 Sup. Ct. at 506. 
31 Jd. at 14, 10 Sup. Cr. at 507. 
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It was then pointed out in detail, the history of sovereign immunity 
antedating the Constitution. The opinion concluded: 


“It is not necessary that we should enter upon an examination of the 
reason or expediency of the rule which exempts a sovereign State from 
prosecution in a court of justice at the suit of individuals. This is fully 
discussed by writers on public law. It is enough for us to declare its 
existence. The legislative department of a State represents its polity and 
its will; and is called upon by the highest demands of natural and polit- 
ical law to preserve justice and judgment, and to hold inviolate the 
public obligations. Any departure from this rule, except for reasons 
most cogent, (of which the legislature, and not the courts, is the judge, ) 
never fails in the end to incur the odium of the world, and to bring 
lasting injury upon the State itself. But to deprive the legislature of 
the power of judging what the honor and safety of the State may re- 
quire, even at the expense of a temporary failure to discharge the 
public debts, would be attended with greater evils than such failure can 
cause.” 32 


From all of the above, it would then seem that while reasonable minds 
may differ about the later extension of sovereign immunity to municipal 
corporations, the importation or adoption of immunity into the body of 
general law in the United States, from the very beginning, was not a “mys- 
tery of legal evolution.” 


EXTENSION OF IMMUNITY TO MUNICIPALITIES 


It was said in the Molitor opinion, quoting from another writer, that 
the extension of the doctrine from the state to municipalities was a “pros- 
titution” of the concept of immunity. This seems to ignore the distinction 
between the characteristics of municipalities in “legislative” states as com- 
pared with “home rule” states. 

In Illinois, for example, in People ex rel. Sanitary Dist. v. Schlaeger ** 
the question was the validity of an act imposing upon municipal and quasi- 
municipal public bodies the proportion of election expenses represented by 
balloting for municipal officers jointly with the election by the same ballot 
of state and county officials. The argument was made that such expenses 
were incurred in holding local municipal elections and that these were for 
purposes which were locai and corporate only. The action was brought in 
the name of the people on the relation of a santitary district for mandamus 
to compel the County Collector to pay over to the relator the funds with- 
held. The argument was predicated upon section 10 of article IX of the 
constitution prohibiting the General Assembly from imposing taxes upon 
municipal corporations or the inhabitants or property thereof for corporate 
purposes. 


32 7d. at 21, 10 Sup. Ct. at 509. 
$3 391 Ill. 314, 63 N.E.2d 382 (1945). 
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Despite the concurrence of the parties in this case in the position that 
the election expenses involved were for local corporate purposes only, the 
supreme court held that the apportionment of expenses was an apportion- 
ment in the realm of general elections, the local contributions to which lay 
with the legislature. 

In the opinion of the court, written by Justice Smith, to which there 
was no dissent, it was said: 


“The powers, duties and liabilities of municipal corporations, unless 
restrained by constitutional limits, are wholly under the control of the 
General Assembly. It may compel a municipal corporation to perform 
any duty which relates to the general welfare and security of the State, 
although the performance of that duty will create a debt to be paid by 
local taxation.” °4 


The opinion had theretofore pointed out that the “local administration 
by a municipality of delegated governmental functions is, in a limited sense, 
the exercise of a local corporate function in that one of the purposes of a 
municipal corporation is the administration, as an agency of the State, of 
delegated governmental functions.” *5 

It was then stated that in matters of general welfare, while the power 
is that of the state, the delegation of the performance does not change, nor 
detract from, the true source of the power to exercise the function: 


“The legislature may direct a municipality, as an agency of the State, to 
perform any governmental function of the State. In such case the 
municipality simply becomes an agency of the State. The power in all 
its aspects remains in the legislature, unchanged and unaffected by the 
delegation to the agent. It is delegated to smaller municipalities only 
that it may be more effectively exercised.” ** 


In the Illinois Constitution of 1848, article III, section 34, provided that: 
“The general assembly shall direct by law in what manner suits may be 
brought against the State.” 

In 1870 this became, by article IV, section 26: “The state of Illinois 
shall never be made a defendant in any court of law or equity.” 

True it may be, that a municipal corporation has no inherent sovereign 
powers. However, it cannot be denied that the legislature has full power 
to utilize municipal corporations to exercise the state’s sovereignty as its 
agency. 

It seems to make little difference in the very real practicalities of 
government whether a municipal corporation, in arresting and trying a 
citizen accused of crime, in zoning his property, in collecting license fees, 


$4 Td. at 324-25, 63 N.E.2d at 388. 
85 Id. at 323, 63 N.E.2d at 388. (Emphasis added.) 
36 Jd. at 323-24, 63 N.E.2d at 388. (Emphasis added). 


Fay] MUNICIPAL TORT LIABILITY IN ILLINOIS 485 


or in enforcing quarantine and health measures, does so by reason of sover- 
eign powers inherently “belonging” to the municipality, or whether these 
sovereign powers strictly inhere in, and emanate from, the state which 
delegates their exercise. It is the state which delegates. It is the state which 
performs the function through its agency. 

These fundamental governmental functions—involving discretion essen- 
tial to stable government—are necessarily farmed out by the state under 
any limitations which the legislature chooses to impose. If, then, the major 
premise be sound, that the state should have immunity from suit, it cannot 
be said to be unreasonable to bestow immunity upon the governmental sub- 
division which acts with respect to purely governmental functions only as 
the agent of the sovereign. At least, the extension of this immunity to the 
municipal corporation can scarcely be called such a distortion—if distortion 
of legal theory it can be called in any degree—as to merit the characterization 
that it is a “prostitution” of the whole concept of governmental immunity. 


Statutes AFFECTING MuniciPaL LIABILITY 


As was explained in Karas v. Snell,3™ the statute ** which provides 
indemnity for a policeman against whom a judgment is taken for negligent 
and non-wilful causing of injury while in performance of his duties had its 
origin in the predecessor statute which provided for a direct action against 
the City of Chicago limited to the negligent operation of a motor vehicle 
by a member of the police department. In 1945 the former section was 
amended to its present form. The exact wording of the two statutes, one 
applying to Chicago and one to all other municipalities, but with the impor- 
tant limitation of $50,000 in the latter case, must be scrutinized: 


“In case any injury to the person or property of another is caused by a 
member of the police department of a municipality .. . while the mem- 
ber is engaged in the performance of his duties as policeman, and with- 
out the contributory negligence of the injured person or the owner of 
the injured property, or the agent or servant of the injured person or 
owner, the municipality in whose behalf the member of the municipal 
police department is performing his duties as policeman shall indemnify 
the policeman for any judgment recovered against him as the result of 
such injury, except where the injury results from the wilful misconduct 
of the policeman.” 

At the time that the earlier enactment was first limited to Chicago, the 
supreme court, with two justices dissenting, held in the false arrest case of 
Gaca v. City of Chicago *® that the statute did not violate section 22 of 
article IV of the constitution prohibiting special legislation. The court 


8711 Tll. 2d 233, 142 N.E.2d 46 (1957). 

$8 Int. Rev. Stat. c. 24, § 1—15 (applicable to Chicago), § 1—15.1 (applicable to 
all other municipalities) (1959). 

$9411 Ill. 146, 103 N.E.2d 617 (1952). 
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rejected the argument that indemnification of policemen for judgments 
rendered against them while engaging in a performance of their duties had 
no relation to large concentrations of population, organized crime, or con- 
gested traffic. One of the city’s arguments was: “In maintaining law and 
order within their territorial limits, all municipalities are agents of the State, 
performing an identical governmental function, and all should receive the 
same treatment at the hands of the Legislature.” 4° 
The majority opinion said this: 


“We must constantly be on our guard to prevent a substitution of 
judicial discretion for legislative judgment. In considering the reason- 
ableness of the classification made by the General Assembly, courts will 
not attempt to assert their judgment as against the judgment of the 
General Assembly, nor refuse to uphold legislation merely on the 
ground that their judgment in this regard differs from that of the Gen- 
eral Assembly. The question of classification, as we have said hereto- 
fore, is distinctly within the province of the legislature, and this has 
never been a judicial question except for the purpose of ascertaining 
whether the legislative action is clearly unreasonable.” * 


And of particular interest, in view of the later Molitor reasoning, is 
the statement that the general liability of a policeman is not changed: 


“Counsel for appellant also make a contention that because of this 
law, the tort liability of a policeman will be different in Chicago than 
in other cities. All that section 1-15 requires is that a municipality of 
500,000 or more shall indemnify the policemen for any judgment re- 
covered, while in small localities the policemen must bear the expense of 
such protection. It does not change the general tort liability of a 
policeman.” 4? 


The dissenting opinion placed emphasis upon the additional constitu- 
tional objection under section 10 of article IX, which prohibits the General 
Assembly from imposing taxes upon municipal corporations for corporate 
purposes. In the dissent it was said: 


“Municipalities have not heretofore been liable for the unlawful 
or negligent acts of policemen in the performance of their duties. 
.... [Citing authorities.] The policeman, however, has been individually 
liable for his tort, notwithstanding he commits it while engaged in the 
performance of a governmental function. . . . [Citing authorities.]” * 


This latter statement seems to reconcile correctly several appellate court 


40 Jd. at 149, 103 N.E.2d at 620. 
“1 Id. at 154, 103 N.E.2d at 622. 
42 Jd. at 155, 103 N.E.2d at 623. 
43 Td. at 159, 103 N.E.2d at 624-25. 
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decisions and one contrary supreme court decision, Taylor v. City of 
Berwyn. 

Justice Scheineman is authority for the point now made. In speaking 
of the effect of the above quotation from the dissent in the Gaca case, being 
the same as the majority on that point, he concluded: 


“Whatever may have been the law twenty years ago, the statutes now 
in force require drivers of emergency vehicles, on emergency runs, to 
have due regard for the safety of other persons on the highway, and 
these provisions and other statutes above cited, indicate a current legis- 
lative policy in accord with the general rule in the several states, that 
a municipal officer may be held liable for negligence in the course of 
his duties, even though the municipality is exempted from such liability 
because it is a governmental function. And since the latest expression 
of the Supreme Court indicates at least a tacit acceptance of that rule of 
law, it is here concluded that the trial judge properly entered judgment 
on the verdict in this case, and the judgment is affirmed.” * 


A reading of these pre-Molitor statutes would seem to show that the 
legislature intended liability of a municipal corporation only to the extent 
therein provided, viz., to indemnification of the policeman for non-wilful 
injuries for which the policeman himself had been held primarily liable. 

However, in Peters v. Bellinger ** it was held by the appellate court in 
an opinion of June 17, 1959, by reason of the recent original Molitor opinion 
of May 22, 1959, that a municipality was directly liable for negligence in 
hiring a police officer. The police officer there had arrested an alleged 
speeding, drunken driver and had beaten him with such violence that the 
arrested person suffered the loss of the sight of an eye. The court commented 
on the fact that the policeman had been hired on a trial basis for thirty days, 
that he was given no training and that he was an individual who had been 
involved in many street brawls and had been convicted of a felony. The 
record showed that no one had checked his past before he was hired as a 
policeman. It may be assumed then, that the negligence in his hiring was 
clearly established. 

In one count of the complaint, the person who had suffered the assault 
at the hands of the policeman had recovered a verdict of $100 against the 
officer individually. In a second count against the city, he had obtained a 
verdict of $6,000.47 

The trial court had allowed the city’s motion in arrest of judgment. 
The appellate court reversed upon the basis of the then very recent, first 


44 372 Ill. 124, 22 N.E.2d 930 (1939). 
45 Moore v. Cook, 22 Ill. App. 2d 48, 54, 159 N.E.2d 496, 498-99 (4th Dist. 1959). 
46 22 Ill. App. 2d 105, 159 N.E.2d 528 (4th Dist. 1959). 


47 These details appear in the supreme court opinion after leave to appeal had been 
granted. 19 Ill. 2d 367, 166 N.E.2d 581 (1960). 
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Molitor opinion, stating that the basic issue was whether a city may be held 
liable directly for the tortious acts of a police officer, without emphasis on 
the negligent hiring. Thus, the appellate court felt bound by the recent 
opinion abolishing immunity, even though that opinion had only dealt 
directly with a quasi-municipal body. 

In reversing the appellate court’s decision in the Peters case, the supreme 
court did so, in a 1960 opinion,*® only because of the subsequent Molitor 
opinion of December 1959. The court called attention to the final Molitor’s 
prospective application, rather than application retroactively. The court 
adverted to the fact that the wrongdoing in Peters v. Bellinger had occurred 
in 1956. Upon this consideration, the court stated that it did not reach the 
question of the general applicability of the Molitor holding. The supreme 
court did say, however: 


“Those municipal and quasi-municipal corporations which have enjoyed 
immunity in the past continue to enjoy it until December 16, 1959. 
Recovery may be made in causes of action arising thereafter where it 
is determined that the type of governmental unit involved is no longer 
entitled to immunity. It would be impractical to fix one effective date 
for abolition of governmental immunity for schools and different dates 
for other municipal or quasi-municipal corporations which may be 
found no longer entitled to defend on the ground of immunity.” *° 


No reference was made in either the appellate court opinion or the 
supreme court opinion to the statute relating to indemnification in cases of 
non-wilful police conduct. On the part of the appellate court this is under- 
standable. The first Molitor opinion, as then applied, had apparently abol- 
ished the basis for all immunity, past and future. 

The above quoted language of the supreme court seems to be the hand- 
writing on the wall. While only the inspired should prophesy, it may be 
predicted that if the legislature wishes to limit the liability of small munici- 
palities to $50,000 for the negligence of its police officers, in like manner as 
the legislature has stated it to be public policy to limit liability of school 
districts to $10,000, new legislation will be required.®° 

On May 6, 1959, in List v. O’Connor,®' the Second Division of the 
Appellate Court of the Second District held that the Rockford Park District 
was acting in a governmental capacity in permitting motorcycle races on 


48 Supra note 46. 

49 Id. at 369, 166 N.E.2d at 582. (Emphasis added.) 

50 The case of Peters v. Bellinger provides a judicial sidelight which is not without 
interest. By reason of the intervention of the first Molitor opinion between trial court 
and appellate court, and the intervention of the final Molitor opinion between appellate 
court and supreme court, the supreme court wound up reversing both trial and appel- 
late courts, although each had spoken correctly on the law as it was when those subordi- 
nate courts acted. 

5121 Ill. App. 2d 399, 158 N.E.2d 103 (2d Dist. 1959). 
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the frozen surface of a lake situated on park grounds. Therefore the court 
concluded that the park district was not liable for the death of a skater who 
was hit when a motorcycle being operated in one of the races went out of 
control, left the racing area, and struck the skater. 

A certificate of importance was granted in this case. The opinion of 
the supreme court was filed May 18, 1960.52 The supreme court thus had 
before it the Molitor decision, upon which the plaintiff was then relying in 
the pending appeal, and the Park Districts Immunity Statute which followed 
Molitor, effective July, 1959: 


“Any park district shall not be liable for any injuries to person or prop- 
erty, or for the death of any person heretofore or hereafter caused by 
or resulting from the negligence of its agents, servants, officers or 
employees in the operation or maintenance of any property, equipment 
or facility under the jurisdiction, control or custody of the park district, 
or otherwise occasioned by the acts or conduct of such agents, servants, 
officers or employees.” 58 


The supreme court disposed of the appeal by saying that the prospective 
application of the Molitor decision did not reach the injuries involved in the 
particular appeal, which dated back to December 1956.5 The court did say 
this, however, on the general application of the immunity doctrine: 


“Tt seems clear under the Molitor case that the doctrine of sovereign 
immunity has been eliminated as a defense for municipal corporations in 
tort actions and the decision of that case relating to a school district 
would, obviously, have equal application to park districts. Indeed, even 
a stronger case can be made with reference to park districts because of 
the circumstances surrounding their formation and because of the volun- 
tary nature of their functions.” 


The court stated that it was unnecessary to consider the constitutionality 
of the 1959 legislation. The legislation in question provided that the park 
district should not be liable for any injuries to person or property or for the 
death of any person heretofore or hereafter caused, etc. There was, however, 
an indirect reference in the opinion to the supposed legislative intent. The 
court said this about the statutory enactment: 


“The legislation reinstating governmental immunity to park districts, 
enacted after the Molitor decision and which became law in July of 
1959, has no bearing on the instant proceedings for the reason that under 
the decisions at the time of the injuries here there was no liability, since 
the Molitor case has prospective application only.” ** 


5219 ll. 2d 337, 167 N.E.2d 188 (1960). 

53 Iny, Rev. Stat. c. 105, § 12.1—1 (1959). 

5419 Ill. 2d at 340, 167 N.E.2d at 190. 

55 Ibid. 

56 Id. at 341, 167 N.E.2d at 190. (Emphasis added.) 
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The emphasis on the word “reinstating” is brought forward in a subse- 
quent park district case decided by the Third District Appellate Court in an 
opinion of June 9, 1960, in which rehearing was denied and the opinion 
modified August 1, 1960.57 The complaint in that case charged negligence 
on the part of the park district on January 22, 1959, causing the destruction 
and loss of use of an airplane. The complaint specifically alleged that the 
defendant park district carried public liability insurance in an amount in 
excess of the damages claimed. 

A motion to dismiss the complaint assigned the ground that the defend- 
ant was a municipal corporation and was therefore immune from liability. 
The July 1959 park district immunity statute, the enactment of which had 
intervened between the date of the filing of the complaint and the date of 
the hearing of the motion to dismiss, was before the trial court, which sus- 
tained the defendant’s motion to dismiss the complaint and entered judgment 
in bar of plaintiff’s action. The appeal was before the appellate court after 
direct appeal to the supreme court, transferred, apparently, because no con- 
stitutional question was involved. 

The appellate court stated that the Molitor holding, while directly 
confined to school districts, “would apply to other municipal corporations 
as well.” 58 The appellate and supreme court opinions of 1959 and 1960 
referred to above, were cited in support of this general application. The 
court stated that because of the date of the alleged negligence, the Molitor 
decision had no direct application, but that the court was therefore required 
to determine “the status of the law prior to the Molitor case and then to 
determine what if any effect the statutory enactment of 1959 had upon the 
then existing situation.” °° 

Cases were then quoted showing that the defendant park district would 
be immune from liability except for the allegation in the complaint that the 
defendant was adequately covered, in this instance, by liability insurance. 
The trial court’s order dismissing the complaint was reversed. The court 
had this to say about the purpose and effect of the intervening statute which 
would seem to abolish liability, past, present, and future: 


“At the time the legislature added this section park districts were faced 
with the impact of the Molitor decision which struck down the doctrine 
of immunity for the future. This statute should be considered in the 
light of its general purpose. In List v. O’Connor, . . . the Supreme 
Court stated that general purpose to be the “reinstating” of govern- 
mental immunity as it existed prior to the Molitor case. To the same 
effect is Miller v. City of Chicago. .. . If under the decisions of Moore 


57Lynwood v. Decatur Park Dist., 26 Ill. App. 2d 431, 168 N.E.2d 185 (3d Dist. 
1960). 

58 Jd. at 435, 168 N.E.2d at 186. 

59 Td. at 435, 168 N.E.2d at 186-87. 
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v. Moyle, Wendt v. Servite Fathers and Thomas v. Broadlands Com- 
munity Consol. School Dist., 201, . . . the general doctrine of immunity 
had no application in any event so far as defendant park district was 
concerned when this suit was commenced under the particular facts set 
out in the complaint the statute in question does not change this situa- 
tion when it is considered that the statute merely reinstated the general 
doctrine of immunity as it existed prior to the Molitor case.” ® 


This quotation, perhaps unjustifiably, includes reference to the case of 
Miller v. City of Chicago.®! Although insurance was not there involved, 
the court made this unqualified statement: 


“Section 333.2a [c 105, Ill. Rev. Stat. 1959] was enacted for the express 
purpose of shielding the defendant herein from tort liability. The 
statute provides: 


“*The Chicago Park District shall not be liable for any injuries to any 
person ... heretofore or hereafter caused by or resulting from the 
negligence of its agents, servants, officers, or employees in the opera- 
tion or maintenance of any property . . . under the jurisdiction, 
control or custody of the district... .” 


“This sweeping declaration is a clear expression of legislative policy on 
the tort immunity of the park district, whether it is regarded, as the 
plaintiff believes, as the creation of a new immunity or, as the defendant 
believes, as but the reaffirmation of the immunity enjoyed by the district 
prior to the first Molitor opinion.” ® 


A federal district court opinion seems to corroborate the thought that 
the legislative intention was just what the words of the statute plainly state. 
In Strauss v. Decatur Park Dist.,6* which involved the same January 22, 
1959, destruction of several airplanes as was involved in Lynwood v. Decatur 
Park Dist., the court concluded its opinion by saying this about the inter- 
vening statute: 


“This amendment merely reiterates the common law on immunity 
that has been in existence since the early legal history of Illinois. It 
shows definitely the intention of the General Assembly to keep the com- 
mon law in force in so far as park districts are concerned, namely that 
municipal corporations of this type are immune to suits for grievances 
as so alleged in the complaint.” * 


It is respectfully submitted that this statement correctly states the effect 
of the legislation. The statute is unambiguous. There is no qualification 


60 Td. at 437-38, 168 N.E.2d at 188. 

61 25 Ill. App. 2d 56, 165 N.E.2d 724 (1st Dist. 1960). 
62 Td. at 58-59, 165 N.E.2d at 725. 

68177 F. Supp. 881 (S.D. Ill. 1959). 

& 7d. at 887. 
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based upon the existence, or non-existence, of liability insurance. The statute 
merely states that a park district shall not be liable for any injuries to person 
or property, or for the death of any person, heretofore or hereafter caused 
by or resulting from the negligence of any park district agent, servant, 
officer, or employee. 

To be sure, liability insurance was not mentioned in the complaint 
before the federal court, as far as may be determined from the opinion 
itself. This was for the reason that the complaint was framed in contract, 
with the obvious intent to escape the defense of municipal immunity. 

On this, the federal court stated: 


“The Courts of Illinois and other states have specifically rejected 
attempts to circumvent the doctrine of immunity by altering the form 
of action so as to make it sound in contract, when in fact the only basis 
for holding the one enjoying immunity responsible is the negligent act 
or acts of its employees. This is true in charitable trusts as well as 
municipal corporations in the exercise of governmental functions. This 
immunity was written into the law of Illinois long prior to the passage 
of the Park Code.” © 


Nevertheless, the Lynwood case and the Strauss case resulted in the 
announcement of liability and immunity, respectively, of the same park 
district in the same occurrence. If one may speculate, the basic reason for 
the different results was the fact that the state court labored under the 
atmosphere created by the Supreme Court of Illinois which had led to the 
Molitor decision. 


Wuat AsoutT THE FUTURE? 


This atmosphere which led to the Molitor decision goes back beyond 
the year 1959. In 1956, for example, Justice Davis, himself, wrote the opinion 
of the court in the case of Nudd v. Matsoukas.® In that case it was first held 
in Illinois that an unemancipated minor could maintain an action against his 
father with whom he was making his home, for the minor’s personal injuries 
alleged to have been inflicted by the father wilfully and wantonly. 

In 1958 there appeared in the Law Forum an article in which this atti- 
tude was noted: 


“In conformity with the trend toward imaginative exploration by able 
trial lawyers of new areas in which tort liability may be imposed and 
increasing willingness on the part of the courts to find remedies for 
every wrong, it seems likely that school personnel will increasingly be- 
come the target of tort litigation.” ®7 


In other quarters also, the lawyers who seek to establish new causes of action 
85 Jd. at 883. 


% 7 Tll. 2d 608, 131 N.E.2d 525 (1956). 
§ Franklin, Tort Liability of Schools, 1958 U. Itt. LF. 429, 438. 
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contrary to stare decisis have been described as “imaginative,” and the courts 
which have been most receptive have been variously described as “progres- 
sive,” or “forward looking.” 

It was said by the present writer in 1953: 


“If the experience in some other jurisdictions is duplicated in Illinois, 
the next step is to allow an action in favor of an unemancipated minor 
against his father with whom he is making his home for wilful injury 
to his person.” ® 


That did not deserve the mark of imagination, and with the greatest of 
respect to the views which led to Matsoukas and Molitor, the paragraph 
following the last quotation in the original context is again presented: 


“Heretofore the law of Illinois has been otherwise, however it may have 
stood elsewhere. The right of the child to the action is not one of 
the ‘open spaces’ of the law, to be filled in. The subject should be 
‘filled in’, if at all, by the legislature. In the hands of the legislature 
the whole segment of compensatory damages thus opened up could 
be examined.” ® 


Some three years later, however, Justice Davis, speaking then for a 
unanimous court in the Matsoukas opinion, was led to say: . 


“We do not feel that the announcement of this doctrine should be 
left to the legislature. The doctrine of parental immunity, as far as it 
goes, was created by the courts. It is especially for them to interpret 
and modify that doctrine to correspond with prevalent considerations 
of public policy and social needs.” 7° 


In 1953 the Illinois Supreme Court, with two justices dissenting, had 
held for the first time in Illinois, in Brandt v. Keller™ that a wife could 
maintain an action for damages against her husband for personal injuries 
during coverture, where his conduct was wilful and wanton. Rehearing 
in that case was denied January 18, 1953, but the legislature destroyed the 
right of action thus recognized by an act approved June 24, 1953, which 
provided that neither husband nor wife may sue the other for a tort to the 
person committed during coverture.*? 

This amendment, like the quickly enacted immunity statutes following 
Molitor, illustrates again the difference between substantive law which is 
formulated by the court on the one hand, and by the legislature on the other: 


“But there is this further difference between judicial and legislative 


68 Hickman, Damages in Automobile Negligence Cases, 1953 U. Inu. LF. 207, 220. 
69 Jd. at 221. 

107 [ll. 2d at 619, 131 N.E.2d at 531. 

7 413 Ill. 503, 109 N.E.2d 729 (1952). 

72 Tuy. Rev. Srat. c. 68, § 1 (1959). 
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jurisprudence: the process of judicial reasoning always leads to a result 
that at least claims to be entitled to intellectual assent, while the fruit 
of the study of legislation will for practical purposes often be an appeal 
to discretion on the ground of expediency.” 78 


But, perhaps all have a role to play. Dillon put it this way: 


“The philosophic student of our laws may often have a keener and juster 
insight into their vices and imperfections than the practising lawyer, 
whose life and studies are exclusively confined to the ascertainment and 
application of the law as it is, and who rarely vexes himself with the 
question of what it ought to be, or makes any serious effort to reform 
it. But let me not be misunderstood. While the philosophic student 
is able to point out defects in the laws, yet the history of the law shows 
that only practical lawyers are capable of satisfactorily executing the 
work of reform. Bentham’s failure in directly realizing greater practical 
results grew out of his mistaken notion that the work of actual amend- 
ment could be accomplished without experts,—that is, without the aid 
of the bar and without its active support.” “4 


Further, Dillon seeks to leave room for all in achieving symmetry and 
harmony in the law: 


“There is here room and need for all. The institutional writer, the law 
teacher, the philosophic student, the scientific jurist, the experienced 
lawyer, the learned judge, the practical legislator, has each his place. 
They are not repellant and antagonistic agencies, but allies and co- 
laborers in the noblest work that can engage the attention, and draw 
forth and exemplify the highest powers of the human intellect.” 


Freund, Prolegomena to a Science of Legislation, in WicMore, CELEBRATION 
Lecat Essays 122, 149 (1919). (Emphasis added.) 
In speaking of Dean Pound’s idea that courts should be free of popular control, 
Professor Cohen says: 
“Why judges should be more answerable to God than are presidents and congress- 
men and not at all to the community in whose services they are employed, we are 
not told. Pound seems to be aware that irresponsibility is not altogether desirable 
in human affairs and he tries to mitigate it by claiming that professional opinion of 
the bar is a sufficient check against unwise or unjust decisions. But history hardly 
supports this. Moreover, the opinion of the bar is class opinion, controlled largely 
by a few leaders who may have acquired prestige by defending the interests of 
wealthy clients.” 

Cohen, A Critical Sketch of Legal Philosophy in America, in 2 Law: A CENTURY OF 

Procress 299 (1937). 

If the last quoted sentence was true when written, many of the profession would 
doubt its validity today. Most would say that it is the contingent fee clients whose 
spokesmen are most effective in securing innovations. Some “wealthy” clients think that 
their defenders have not only been pushed into the end zone, but that if the legislature 
comes not to their aid, they will find themselves backed into the bleachers. 

™Dillon, Bentham’s Influence in the Reforms of the Nineteenth Century, in 1 
Setect Essays in ANGLO-AMERICAN LEGAL History 492, 510-11 (1907). 


™ Id. at 515. 
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Here in Illinois, it was this concert which brought about our Civil 
Practice Act,’* and most recently our new Criminal Code."7 

If the legislature, as of course is the fact, is the guardian of limitations 
on suits against the state, and if there be need for the prototype of the 
Federal Tort Claims Act for the State of Illinois, why not a joint effort on 
what might be called the “Illinois Municipal Tort Liability Act,” with 
respect to the content and draftsmanship of which the legislature would 
have the final word? Such comprehensive legislation would, it is submitted, 
permit change and at the same time allow to litigants the realization of their 
“Sustifiable expectations” at the time of the happening of the justiciable 
facts. The average party to adversary litigation—certainly the average 
defendant—does not seek to become a leading case. 

One possible alternative would have little appeal to lawyers. One 
editorial comment on the Molitor decision puts this forward: 


“Another suggestion has been to create an administrative agency to 
adjudicate claims against locai governmental units. New agencies could 
be created, or the machinery of the existing Court of Claims, which now 
hears claims against the State only, could be expanded to hear and ad- 
judicate claims against the various quasi-municipal corporations within 
the state.” 78 


Most lawyers would prefer to have certain existing agency functions back 
in the courts, rather than the creation of additional agencies to be initially or 
ultimately independent of the courts in their decisions. However, the com- 
ment last quoted from is a reference to the other side of the argument of 
how the law should be changed. The authors of the comment call Molitor 
a “well considered reproach to the outmoded rule of local governmental 
immunity.” Of the legislature, it was said: “It would seem that the legis- 
lature has pursued a clearly erroneous course, both in the attitude that 
prompted the legislation and the hasty formulation of that attitude.” 

The answer of school districts, parks districts, and counties might be 
that in the face of the retroactive application of the original opinion—which 
prompted the legislation—time was of the essence. 

On the merits of the legislation, however, what makes the attitude 
of the legislature “clearly erroneous”? 


“The General Assembly finds and hereby enacts as the public policy 
of the State of Illinois that public schools in the exercise of purely 
governmental functions should be protected from excessive diversion 
of their funds for purposes not directly connected with their statutory 


6 Tit. Rev. Stat c. 110 (1959). 

7 Iti. Rev. Stat. c. 38 (1961). 

7 Comment, Governmental Immunity in Illinois: The Molitor Decision and the 
Legislative Reaction, 54 Nw. ULL. Rev. 588, 599 (1959). 

7 Id. at 604. 
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functions, if there is liability imposed by any court, and that there should 
be a reasonable distribution among the members of the public at large 
of the burden of individual loss from injuries incurred as a result of 
negligence in the conduct of school district affairs; and that non-profit 
private schools conducted by bona fide eleemosynary or religious insti- 
tutions should be protected from excessive diversion of their funds for 
purposes not directly connected with their educational functions and 
also that there should be a reasonable contribution by non-profit private 
schools conducted by bona fide eleemosynary or religious institutions 
toward alleviation of the burden of individual loss arising from injuries 
incurred as a result of negligence in the conduct of such non-profit pri- 
vate schools.” ®° 


Section 825 of this act provides that the amount recovered in each 
separate cause of action against a public school district or a non-profit private 
school shall not exceed $10,000, except as otherwise provided by law. Section 
822 provides that for injury to person or property, there shall be a one-year 
limitation on the time for bringing the action, and section 823 provides for 
the service of notice of the details of the occurrence within six months 
of the happening of injury or accrual of cause of action. 

The above quoted section 821 declares the public policy of the State 
of Illinois. For it to be stated that the legislature was in error, it must be 
considered that the public policy of tort immunity, which had existed for at 
least sixty years, was erroneous. 

Clearly the declaration of the public policy of the state lies with the 
legislature. Our supreme court has, at least twice, said: 


“When the sovereign power of the State has by written constitution 
declared the public policy of the State on a particular subject, the legis- 
lative and judicial departments of the government must accept such 
declaration as final. When the legislature has declared, by law, the 
public policy of the State, the judicial department must remain silent, 
and if a modification or change in such policy is desired the law-making 
department must be applied to, and not the judiciary, whose function 
is to declare the law but not to make it. Limiting their actions to ques- 
tions left open by the constitution and the statutes, courts may, no 
doubt, apply the principles of the common law to the requirements of 
the social, moral and material conditions of the people of the State and 
declare what rule of public policy seems best adapted to promote the 
peace, good order and general welfare of the community; hence arises 
the rule that the decisions of its courts are to be investigated in deter- 
mining the public policy of any government.” ®! 


80 Tut. Rev. Stat. c. 122, § 821 (1959). (Emphasis added.) 

81 Collins v. Metropolitan Life Ins. Co., 232 Ill. 37, 44, 83 N.E. 542, 544 (1907), 
quoted in Wall v. Pfanschmidt, 265 Ill. 180, 192-93, 106 N.E. 785, 789 (1914). (Emphasis 
added.) 
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Another court has put it this way, quoting from a standard digest: 


“In a judicial sense, public policy does not mean simply sound policy, 
or good policy, but it means the policy of a state established for the 
public weal either by law, by courts, or by general consent. The term 
has been said to mean the law of the state as found declared in its con- 
stitution, its statutory enactments, and its judicial records.’ ” ®? 


Many had previously found legislative recognition of immunity in the 
statute permitting school districts to purchase liability insurance. No one 
denies that the public policy prior to Molitor was complete immunity except 
for insurance. The legislature by the above section 821 and section 825 
was enlarging this unconditional immunity by $10,000. Who can say whether 
this will cover sixty per cent, seventy per cent, or eighty per cent of the 
mine-run instances of liability? The presumption is that the legislature has 
spoken wisely. Whether a doctrine is “archaic” is for the legislature to say. 
The danger of the doctrine of permitting courts to enunciate a complete 
change of public policy is illustrated by the following: 


“Tt is with the public policy of to-day, as illustrated by public statutes 
and judicial decisions, that we have now to deal. In considering that 
subject, we are not to be governed by our own views of the interests of 
the people, or by general considerations tending to show what policy 
would probably be wise or unwise. Such a standard of determination 
might be unconsciously varied by the personal views of the judges who 
constitute the court. The public policy of the nation must be determined 
by its constitution, laws, and judicial decisions. So far as they disclose it, 
it is our province to learn and enforce it; beyond that it is unnecessary 
and unwise to pursue our inquiries.” ®* 


The subject of the legitimate source of ascertainment of public policy 
was involved in one interpretation of the Girard will. The United States 
Supreme Court had before it the contention of the will’s invalidity as being 
contrary to public policy by virtue of the religious hostility thereby shown: 


“In considering this objection, the court are not at liberty to travel 
out of the record in order to ascertain what were the private religious 
opinions of the testator, (of which indeed we can know nothing,) nor 
to consider whether the scheme of education by him prescribed, is such 
as we ourselves should approve, or as is best adapted to accomplish the 
great aims and ends of education. Nor are we at liberty to look at 
general considerations of the supposed public interests and policy of 
Pennsylvania upon this subject, beyond what its constitution and laws 
and judicial decisions make known to us. The question, what is the 
public policy of a state, and what is contrary to it, if inquired into be- 


82 David v. Atlantic Co., 26 S.E.2d 650, 653 (Ga. App. 1943). 


88 United States v. Trans-Missouri Freight Ass’n, 58 Fed. 58, 69 (8th Cir. 1893), 
rev'd on other grounds, 166 U.S. 290, 17 Sup. Ct. 540 (1897). 
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yond these limits, will be found to be one of great vagueness and uncer- 
tainty, and to involve discussions which scarcely come within the range 
of judicial duty and functions, and upon which men may and will com- 
plexionally differ; above all, when that topic is connected with religious 
polity, in a country composed of such a variety of religious sects as 
our country, it is impossible not to feel that it would be attended with 
almost insuperable difficulties, and involve differences of opinion almost 
endless in their variety. We disclaim any right to enter upon such 
examinations, beyond what the state constitutions, and laws, and deci- 
sions necessarily bring before us.” ® 


The Supreme Court of Illinois, after stating that constitution, statutes, 


judicial decisions, and the constant practice of government officials were 
the sources of public policy, has said this: 


“Courts will not look to other sources to determine the public policy of 
a State. As was said in Hartford Fire Ins. Co. v. Chicago, Milwaukee 
and St. Paul Railroad Co. 70 Fed. 20 ‘The public policy of a State or 
nation must be determined by its constitution, laws and judicial deci- 
sions—not by the varying opinions of laymen, lawyers or judges as to 


the demands of the interests of the public.’ ” 


In short, what is at any given time the public policy is a question of 


law, which courts may announce. What is to be public policy is a question 
of fact, to be formulated by the legislature. 


In 1937 the corporation counsel of the city of Chicago, after reviewing 


the details of decisions of municipal liability depending upon the distinction 
of governmental function as compared with proprietary function, said this: 


“Does any solution for this confusion obtain in municipal tort liability? 
I am frank to admit that I know of none that would be entirely satis- 
factory. The problem presents not only a legal question, but also a 
question of public policy. Suppose it is determined to cure the con- 
fusion by strictly invoking against municipalities the theory that they 
are corporations like other corporations and, hence, liable for all torts. 
Such a policy—it could be adopted by statute—would end the legal 
confusion definitely and directly. But would it be sound public policy? 
“Large cities, such as Chicago, very likely would find personal injury 
and property damage costs rising from the hundreds of thousands of 
dollars, as today, to the millions of dollars. Ambulance-chasers it may 
be mentioned, would certainly have a specially created ‘heaven.’ These 
large cities would not be forced into insolvency, but their treasuries 
certainly would be pinched. As for smaller cities, a series of accidents, 
or one big disaster, might conceivably produce bankruptcy.” ® 


This would seem to show that the question of desirability of unlimited 


84 Vidal v. Girard’s Executors, 43 U.S. (2 How.) 197-98 (1844). 
85 Groome v. Freyn Eng’r Co., 374 Ill. 113, 124, 28 N.E.2d 274, 279-80 (1940). 
86 Hopes, Law AND THE Mopern City (1937). 





Fay] MUNICIPAL TORT LIABILITY IN ILLINOIS 499 


liability is at least still debatable. It is respectfully submitted that the legis- 
lature’s attitude has sound reasons to support it. 

Entirely aside from the soundness of the legislature’s attitude on a 
matter of substantive law, the number of times the words “prospective” and 
“retroactive” appear in a discussion of the Molitor opinion are of concern 
to lawyers and litigants. Speaking about the prospective operation of the 
new rule announced in that case, one writer said in February 1960: 


“Although this is the third time in the last three years that the Court 
has limited the retroactive effect of a decision, it is the first time that 
it has given full expression to the view that it will feel free to give an 
overruling decision prospective operation under certain circumstances. 
The practical significance of limiting the retroactive effect of the deci- 
sion is conceivably more momentous than the ruling on the question of 
governmental immunity.” §7 


Nine-tenths of the substantive rules of tort liability may be estimated 
to have been created by courts in the first instance. If courts have not only 
a right, but a duty, to change these substantive rules in accordance with the 
shifting notions of what may be, from time to time, the changed public 
policy, does there remain any certainty except as the legislature provides 
it? In short, if the referee is free to change the substantive rules of the game, 
shall they be announced before the contest starts? Traditional to our Anglo- 
American jurisprudence this has been the saving, basic, and enduring con- 
cept. If “home rule,” or even unlimited liability be the price to pay for 
certainty in the law in the field of municipal liability, many would reluc- 
tantly advocate such payment. 

However, judging from the past it may be predicted that in this field 
of tort liability particularly, the legislature will continue its traditional, 
constitutional role. 


87 DeMoss, Limiting the Retroactive Effect of a Decision, 48 Itv. B.J. 412 (1960). 
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Notes 


THE TORT LIABILITY OF PUBLIC OFFICERS 
FOR THE ACTS OF THEIR SUBORDINATES 


The law as to the liability of public officers in tort for the acts of subordinates 
is largely attributable to the dilemma faced by a plaintiff who has been injured 
by the acts of such subordinates, Under these facts, the plaintiff is frequently 
confronted on the one hand by the doctrine of governmental tort immunity, and 
on the other by the customary impecuniousness of the minor civil servant. 
Searching for a defendant both liable and able to respond in damages, the plain- 
tiff is therefore often led to bring suit against the tortfeasor’s superior officer, 
perhaps more from a sense of despair than out of any objective optimism as to 
the probability of recovery. For it has become almost axiomatic with both courts 
and commentators to state that public officers are not liable in tort for the acts 
of their subordinates, unless they have commanded, participated in, or ratified 
the tortious act.! Less confusion would conceivably have been forthcoming in 
this area had the foregoing rule, which now appears almost fossilized, been 
phrased originally with a view to more careful segregation of the concepts of 
respondeat superior and personal negligence. Possibly as a result of the hetero- 
geneous intermixture, some courts and numerous pleaders appear to remain 
uncertain as to the exact available bases for imposition of liability in this area. 


REsPONDEAT SUPERIOR AND THE PUBLIC OFFICER 


The basic immunity of the public officer against liability for the tortious 
acts of his subordinates derives its theoretical basis from the law of agency. 
Superior and subordinate public officers do not stand in the relationship of master 
and servant, since both are equally agents of the governmental entity which they 
serve.2 Thus, “the principle upon which a recovery is denied in such cases is 
that ‘an agent is not in general liable to third persons for the misfeasance or mal- 
feasance of subagents employed by him in the service of his principle,’ unless he 
directs or authorizes the particular wrongful act of the subagent.”® Where there 
is no master-servant relationship, the doctrine of respondeat superior is clearly 
inapplicable, and the courts have repeatedly emphasized that such liability can- 
not attach to the superior public officer.* 

Perhaps more convincing than the convenient conceptual basis for the rule 
of immunity provided by the law of agency is a practical argument long recog- 
nized by commentators on the subject: 


“If the doctrine of respondeat superior were applied to such agencies, it 
would operate as a serious discouragement to persons, who perform public 
functions, many of which are rendered gratuitously, and all of which are 
important to the public interest.” 5 


The policy thus enunciated subsequently won the recognition of the Supreme 
Court: 


“To permit recovery [against the superior] . . . would be to establish a prin- 


13 Antieav, MunicipaL Corporation Law 242 (1958); 4 McQuttun, MunictpaL 
Corporations 208-11 (3d ed. 1949); MecHem, Pusiic Orrices AND Orricers 528 (1890); 
2 SHEARMAN & REDFIELD, NEGLIGENCE 805-07 (rev. ed. 1941). See also David, Tort Lia- 
bility of Public Officers, 12 So. Cauir. L. Rev. 127, 143 (1939). 


2 Antin v. Union High School Dist., 130 Ore. 461, 280 Pac. 664 (1929). 
3 Dobbins v. City of Arcadia, 44 Cal. App. 181, 184, 186 Pac. 190, 191 (1919). 
*Fernelius v. Pierce, 22 Cal. 2d 226, 138 P.2d 12 (1943). 
5 Srory, AGENCY 329 (1839). 
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ciple which would paralyze the public service. Competent persons could not 
be found to fill positions of the kind, if they knew they would be liable for 
all torts and wrongs committed by a large body of subordinates. . . .” ® 


To the extent that the immunity of public officers from liability under 
respondeat superior rests upon a policy of avoiding discouragement to persons 
entering the public service, extension of such immunity should be limited to those 
cases where such an inducement is applicable, and courts have in fact so limited 
the extension. Occasional defendants, lured by the prospect of immunity, have 
sought to bring themselves within the protection of the rule on the ground that 
contracting to perform services for a governmental body makes both the con- 
tractor and his servants public officers.’ The courts have quite properly denied 
such an extension, since where governmental functions are undertaken for profit 
the inducement of the rule would appear superfluous and its protection there- 
fore unwarranted.§ 

In addition to such essentially private parties merely exercising a govern- 
mental function, certain types of public officers have not been allowed to escape 
from respondeat superior by virtue of their official status. In determining the 
issue with respect to the clerk of a municipal court, one court professed it could 
“find no case that applies the rule of non-liability to municipal officers, like a 
sheriff, register of deeds, treasurer, auditor, or clerk of court.”® Affirmative 
imposition of vicarious liability upon certain officers was provided for by statute 
in England at an early date,!° and it has been maintained that even at that time 
such statutes were only declaratory of the common law.!! Statutory provisions 
of much the same tenor remain common today.!2 

But with such provisions failing to cover the cases of all of the multitudinous 
varieties of public officers, the courts are oftentimes thrown upon their own 
devices in order to distinguish the liable from the non-liable official. Consistent 
with the agency rationale noted above, it is generally held that to visit liability 
upon the superior officer under respondeat superior, the tortfeasor subordinate 
cannot be a public officer in his own right, but must be “acting in his [superior’s] 
private service and in his name or stead,” !3 and only be a public officer through 
him. 


6 Robertson v. Sichel, 127 U.S. 507, 515, 8 Sup. Ct. 1286, 1290 (1888). The policy 
has also been recognized legislatively. See, e.g., Int. Rev. Stat. c. 24, §§ 1-13, -15, -15.1, 
providing for immunity or indemnification of certain officers. 

7 Barker v. Chicago, P. & St. L. Ry., 243 Ill. 482, 90 N.E. 1057 (1909); Sawyer v. 
Corse, 17 Gratt. (58 Va.) 230 (1867). 

8 “Considerations [of public policy] do not apply to a corporation undertaking, by 
contract, to perform work or render service for the government for a compensation 
to be paid to it and with a view to its own profit... .” Barker v. Chicago, P. & St. L. Ry., 
243 Ill. 482, 488, 90 N.E. 1057, 1058 (1909). 

® City of Duluth v. Ross, 140 Minn. 161, 165, 167 N.W. 485, 486 (1918). 

102 Hen. 6, c. 10 (1423): “[AJll the officers made by the King’s letters patents 
royal within the said courts, which have power and authority, by virtue of their offices 
of old times accustomed, to appoint clerks and ministers within the same courts, shall 
be charged and sworn to appoint such clerks and ministers, for whom they shall answer 
at their peril... .” 

1143 Harv. L. Rev. 327 (1929). 

12 Itt. Rev. STAT, c. 125, § 13 (1959): “The sheriff shall be liable for any neglect or 
omission of the duties of his office, when occasioned by a deputy, in the same manner 
as for his own personal negligence or omission.” 

183 Van Vorce v. Thomas, 18 Cal. App. 2d 723, 64 P.2d 772 (1937). 











Fai] NOTES 507 


So phrased, the distinction drawn is admittedly difficult of application. The 
idea emerges, however, that what the courts conceive as the distinguishing 
characteristic 14 of the liable officer is his capacity to constitute others as his 
official subordinates solely on his own authority and as his own conception of 
the demands of his office may dictate.15 Though the ultimate distinction may be 
largely quantitative rather than qualitative, it is nonetheless clear that the office 
of the traditionally liable sheriff has a cast of personal organization and control 
lacking in that of, for example, a chief of police. Perhaps the most important 
single prerequisite for a finding of such a personal relation between superior and 
subordinate is a virtually unrestricted power of appointment in the former.!® 
Thus, basically, the rationale for imposing respondeat superior as the concomitant 
of certain offices is that those offices, by virtue of their unified personal char- 
acter, offer far greater potential for organization, supervision, and control than 
do offices of a more super-organic nature.17 That certain offices are sometimes 
thought of as unalterably of one category or the other is unfortunate in that it 
tends to distract attention from the basic criteria for classification.1® 

Attempts to extend the traditional class of officers liable under respondeat 
superior have often been based on nomenclative grounds, but have generally met 
with well-deserved failure.1®9 Where the “powers, duties and liabilities” of a 


14 Farlier authorities tended to stress as his distinguishing characteristic the personal 
aspect of the officer liable under respondeat superior, stating that his functions were 
ministerial and involved duties running to individuals rather than to the public at large. 
Hazard v. Israel, 1 Binn. 240 (Pa. 1808); MercHEmM, Pusiic Orrices AND OrrFicers 553 
(1890). The viability of such a distinction was questionable at any time. Shroyer v. 
Lynch, 8 Watts 453 (Pa. 1839). The distinction has almost totally disappeared, no lia- 
bility being imposed for breach of duties that are clearly ministerial. Leger v. Kelley, 
19 Conn. Supp. 167, 110 A.2d 635 (1954) (suit against commissioner of motor vehicles 
for subordinate’s improper registration of automobile); Commonwealth v. Roberts, 392 
Pa. 572, 141 A.2d 393 (1958) (suit against prothonotary for clerk’s failure properly to 
record judgment debt). But clearly liability continues to result from breach of min- 
isterial duties, either because imposed by statute, Hammons v. Schrunk, 209 Ore. 127, 
305 P.2d 405 (1958), or because imposed under a more plastic basis, see note 17 infra. 

15 Michel v. Smith, 188 Cal. 199, 205 Pac. 113 (1922). 

16 Hazard v. Israel, 1 Binn. 240, 245 (Pa. 1808): “[S]heriff’s deputies are frequently 
men of small property, and sometimes of bad character; and the responsibility ought 
to rest on the principal who has the sole power of appointing and removing them.” 
On the other side of the coin, among those factors tending to dispell the impression 
of a “one man show,” liability for the total activities of which may reasonably be 
imposed upon the controlling officer, may be the large number of employees in the 
office or agency, Robertson v. Sichel, 127 U.S. 507, 8 Sup. Ct. 772 (1888); Van Vorce 
v. Thomas, 18 Cal. App. 2d 723, 64 P.2d 772 (1937); compartmentalization, Casey v. 
Scott, 82 Ark. 362, 101 S.W. 1152 (1907); and regulatory incursions upon the superior’s 
discretion of appointment, see discussion at note 22 infra. 

17 There would appear to be growing judicial awareness that even an officer with 
such firmly traditional respondeat superior liability as the sheriff may be entitled to 
have his position re-evaluated with respect to the altered circumstances of modern 
times. Marshall v. County of Los Angeles, 131 Cal. App. 2d 812, 281 P.2d 544 (1955); 
Van Vorce v. Thomas, 18 Cal. App. 2d 723, 64 P.2d 772 (1937). 

18 An outstanding attempted use, or misuse, of labels is found in Chaudoin v. Fuller, 
67 Ariz. 144, 192 P.2d 243 (1948), where defendant sheriff attempted to escape liability 
on the ground his deputy was also a constable and thus not an officer whose superior 
could be held. The argument was rejected by the court. 

19 Pavish v. Myers, 129 Wash. 605, 225 Pac. 633 (1924). 
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sheriff were imposed upon a municipal court marshal by statute, the court 
sensibly proceeded, not by label alone, but on the basis of the extent to which 
the sheriff’s mantle “fits the marshal’s shoulders,” 2° examining the characteristics 
of the marshal’s office to determine the extent to which they might be analogized 
to those of the sheriff so as to warrant application of respondeat superior. Simi- 
larly, arguments by plaintiffs grounded on the asserted analogy, unsupported by 
statute, that the officer sought to be held is “like” a sheriff, recorder, registrar, 
etc., have equally been rejected by the courts.?! 

Such arguments by analogy, whether supported by statute or not, have com- 
monly been viewed as foundering on the score of powers of appointment. Any 
impediment whatsoever to the superior’s absolute discretion either to appoint or 
to remove almost universally has been considered fatal. Checks on discretion 
which have been considered significant in denying liabiliry have included the 
requirement that the superior appoint only under civil service regulations,?? 
or only persons of certain qualifications,?? or that the superior’s appointments 
or removals be submitted for the approval of an authority other than himself.?4 
Few municipal officers today enjoy such untrammelled discretion, and recoveries 
against such officers are correspondingly few.?5 

Generally, therefore, the modern trend has distinctly been to avoid any 
extension of the class of public officers not entitled to immunity from liability 
under respondeat superior.2® As the agencies of government have proliferated 
and increased in complexity, the courts have clearly become correspondingly 
even more sensitive to the inequity of holding the superior for the torts of 
subordinates with whom he has little direct contact, either by way of appoint- 
ment or supervision." Indeed, if any shift is in prospect, indications are that it 
will be in the direction of extending immunity to officers traditionally held under 
the doctrine, but whose “identification” with their assistants, always fictional, 
modern complexity of administration has rendered entirely mythical.” 


LIABILITY OF THE SUPERIOR THROUGH APPOINTMENT OF UNFIT SUBORDINATES 


In view of the heretofore discussed tendency of the courts to see a close 
interrelationship between the superior’s power to appoint his subordinates and 
his liability for those subordinates’ actions, it would seem logical to expect a 
correlative judicial premium to be placed upon care in appointment, and the 
recognition of an action against the negligent appointors of incompetent or 
malicious subordinates whose acts subsequently cause harm. Clearly, such an 


20'Van Vorce v. Thomas, supra note 17. 

21 Payne v. Bennion, 3 Cal. Rep. 14 (1960). 

22 Marshall v. County of Los Angeles, 131 Cal. App. 2d 812, 281 P.2d 544 (1955); 
Michel v. Smith, 188 Cal. 199, 205 Pac. 113 (1922); Klam v. Boehm, 72 Idaho 259, 240 
P. 2d 484 (1952); Pavish v. Myers, 129 Wash. 605, 225 Pac. 633 (1924). 

23 Payne v. Bennion, supra note 21; Leger v. Kelley, 19 Conn. Supp. 167, 110 A.2d 
635 (1954). 

24 State v. Reichert, 226 Ind. 358, 80 N.E.2d 289 (1948); Wray v. McMahon, 182 
Miss. 592, 182 So. 99 (1938). 

25 While the inequities of holding the chief of a large office or agency to be liable 
are apparent, such arguments would be far less compelling when advanced by the sub- 
head of a sharply defined internal department. That power of appointment rather than 
control is the crucial factor may perhaps be indicated by the dearth of such suits. 

26 See cases cited supra note 17. 

27 Fernelius v. Pierce, 22 Cal. 2d 226, 138 P.2d 12 (1943). 

28 Van Vorce v. Thomas, 18 Cal. App. 2d 723, 65 P.2d 772 (1937). 
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action proceeds upon a footing entirely different from respondeat superior, where 
another’s negligence is imputed to the superior. Here the negligence is his own, 
consisting in appointment of, or failure to remove, subordinates established to be 
incompetent or unsuitable.?® 

The principle upon which such an action could proceed has long been 
recognized. One early case, while holding that respondeat suverior has no appli- 
cation to public officers, nevertheless proceeds to comment that “for torts com- 
mitted by ... [assistants] being retained when they had been found unfaithful, 
. . . [the superior] would doubtless be liable, but on the principle which impli- 
cates a male fide keeper of a vicious animal in the mischief done by it.” 2° One 
line of modern cases has recognized such an action. In the California decision in 
Fernelius v. Pierce,8! suit was brought against a city manager and a chief of 
police for the wrongful death of plaintiff’s decedent caused by a severe beating 
at the hands of two police officers who had been retained in office despite known 
records of violence during their tenure. Said the court, “the deliberate toleration 
of such persons on a police force by those having . . . knowledge and the power 
and duty to remove them appears to be without legal justification.” 32 And fur- 
ther, “giving to a superior officer the power to suspend or remove subordinates 
would be little more than a contribution to the ego if it did not likewise place 
on him the correlative duty of vigilantly exercising that power in the protection 
of the public interest.” 38 

Unfortunately, a number of courts have failed to follow the approach of 
the Fernelius case, attempting to justify such failure on a variety of grounds. 
Some of such justifications may be said to be more valid than others, as where 
one court failed to uphold a complaint which alleged the chief of police knew 
or should have known the vicious propensities of his subordinate. This posi- 
tion is perhaps justifiable essentially on the same bases which support the immu- 
nity of public officers from liability under respondeat superior. Where the 
superior’s discretion in appointments is limited by regulations, the latter pre- 
sumably geared to produce qualified personnel, it would seem the superior 
should be entitled to make appointments without fear that personal liability will 
be visited upon him for “his” choice. Similarly, where the complexity of gov- 
ernmental organization is such that the superior cannot conceivably be in close 
contact with all those under him, liability for failure to dismiss would appear 
unwarranted. 

But such rationales fall far short of covering those cases where those appoint- 
ing or retaining do so in the face of actual knowledge of the tortfeasor sub- 
ordinate’s maliciousness or incompetence. The superior cannot here complain 
that a selection system palmed off the subordinate as worthy, or that weight of 
office precluded discovery of unworthiness. Instead, the superior here has con- 
sciously appointed or retained one whom he knows to be unfit. Yet some courts 
have denied the superior’s liability in such cases.85 


29See note 27 supra. 

8° Shroyer v. Lynch, 8 Watts 453 (Pa. 1839). 

8122 Cal. 2d 226, 138 P.2d 12 (1943). 

82 Jd, at 241, 138 P.2d at 21. 

33 | bid. 

84 Stiebitz v. Mahoney, 144 Conn. 443, 134 A.2d 71 (1957). 


85 Shirley v. Town of Winnfield, 41 So. 2d 136 (La. App. 1949) (defendant alder- 
men appointed deputy marshal despite long record of acts of violence similar to that 
causing plaintiff’s injury). 
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Most of such decisions have available the additional argument that appoint- 
ment was made by a city council, board of aldermen, or other group said to 
be protected from liability arising out of actions taken collectively.26 To hold 
all members of a board for group action undeniably presents the possibility of 
injustice. This objection, however, could easily be avoided by requiring the 
plaintiff to establish the knowledge of individual members in order to recover 
against them.37 But to use the argument of constitutional separation of powers, 
as has been done, to immunize a municipal council from liability for appointing 
as deputy marshal a person of long established viciousness would appear archaic 
if not totally incongruous.38 


DireEcTION, PARTICIPATION, AND RATIFICATION 


While it is generally said that the public officer is not liable for the torts of 
his subordinates, the rule is almost uniformly limited to those cases where the 
superior has not directed, participated in, or ratified the tort.2® With respect 
to the minimal requirements necessary to bring a case within one or another 
of these three exceptions, it is clear that the mere existence of the superior- 
subordinate relationship is insufficient. Only slightly less tenuous a connection 
between the superior and the tortious act is presented by a case of ratification. 
Where ratification is sought in the superior’s failure to remove the tortfeasor 
following the tort’s commission, the question would seem to bear a substantial 
resemblance to that of the superior’s liability arising from appointment of 
malicious subordinates. Adequate protection of the public would seem to militate 
as much against knowing retention of the malicious and incompetent as it does 
against their original appointment. However, not only has no ratification been 
perceived where the retaining superior had no knowledge of the commission of 
the tort prior to receipt of summons,*° but also where the superior retained with 
full knowledge of what had transpired.41 The latter result would appear in- 
defensible under the rationale of Fernelius v. Pierce, at least in those cases where 
the superior possesses powers of suspension and dismissal as broad as those powers 
of appointment which, when exercised in favor of incompetents, will give rise 
to liability. 

With respect to ratification other than simple retention, it would appear as 
yet undetermined whether a fervent ex post facto affirmation of approval of 
the tort, sometimes held sufficient in the ordinary agency situation,42 would 
suffice to charge the public officer. 

Whether a superior officer will be held liable as having “directed” a tortious 


36 Antin v. Union High School Dist., 130 Ore. 461, 280 Pac. 664 (1929); Strahan v. 
Fussell, 42 So. 2d 129 (La. App. 1949); Wray v. McMahon, 182 Miss. 592, 182 So. 99 
(1938). 

37 See note 33 supra, where plaintiff sought to recover against only those aldermen 
who had voted for the appointment of the malicious deputy marshal. 

38 Some attempts have been made to impose liability by statute upon the appointors 
of incompetent officers. Such a statute, at least as applied to members of an appointing 
board, would presumably be unconstitutional in Louisiana. See note 35 supra. 

39 Sarafini v. City and County of San Francisco, 143 Cal. App. 2d 570, 300 P.2d 
44 (1956). 

4 Ibid. 

41 Oppenheimer v. City of Los Angeles, 104 Cal. App. 2d 545, 232 P.2d 26 (1951). 

42 Novic v. Gouldsberry, 173 F.2d 496 (9th Cir. 1949); Caldwell v. Farley, 134 Cal. 
App. 84, 285 P.2d 294 (1955). 
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act depends largely on how specific were the directions given. Where the 
direction issued is to do an action tortious on its face, there is little doubt lia- 
bility will ensue. A more difficult problem is raised where the direction is gen- 
eral in nature. Where the operation is under the immediate supervision of the 
superior, and the carrying out of his directions results in injury, there would 
seem to be ample justification for imposition of liability. Thus, an agriculture 
commissioner who ordered dissemination of a rodent poison has been held liable 
for the death of sheep occasioned when the poison was used carelessly.42 Some 
courts, however, would appear to deemphasize the overall responsibility of one 
directing an operation in favor of requiring detailed specificity of instruction as 
a condition precedent to liability. Accordingly, a road commissioner, under whose 
supervision poisonous cuttings of weeds were left by a roadside, was held not 
liable for the deaths of cows which consumed the cuttings.44 The court stated 
that the commissioner had neither left the cuttings himself, nor ordered them 
left. The distinction drawn here between misfeasance and nonfeasance would 
appear to have little utility. 

Of similar dubiety, if some sort of “responsibility of the office” test is adopted, 
are occasional suggestions by the courts that where a superior’s office is not such 
as to entail supervision, he may still be held for issuance of an instruction which 
might possibly be construed as directing the tort. Thus, one court has said that 
a selectman’s instruction to a roadcrew to “clear off the sides of the road back 
to the wall, and make a good job of it,” reasonably covered destruction of 
plaintiff's ornamental garden.* 

Finally, to be held liable as a participant in the tort, a’ superior need not 
engage affirmatively in wrongful action. If he does so, the tort is clearly his own 
and his status as a superior becomes superfluous. Liability will also be imposed, 
however, if the superior passively fails to exercise his authority while knowing 
that an activity is in process of being negligently or tortiously carried on by a 
subordinate.46 Knowledge of such activity on the part of the superior may be 
provided by his presence at the scene of the tort either at the time of its com- 
mission, or, in some cases, immediately before.*? 


CoNCLUSION 


Basically it would seem that the solution of the problem of the responsibility 
of the superior for the actions of his subordinates represents a modification of 
the rules governing ordinary principal-agent relationships to accommodate cer- 
tain policies peculiarly applicable to public officers. Thus, except where the 
office is colored by a distinctly personal cast, the principle of respondeat superior 
has long since been held to be inapplicable to public officers. 

But though the modern demand for governmental size and complexity even 
at the local level has drawn with it a degree of immunity for the superior public 
officer, still such considerations clearly do not militate in favor of a complete 
carte blanche. The problem is therefore to arrive at such a compromise as will 
at the same time minimize discouragement and unwarranted burden to office- 
holders and maximize safeguards to the public at large. 

Not all of the various suggested bases for imposition of vicarious liability are 


48 Wolfsen v. Wheeler, 130 Cal. App. 475, 19 P.2d 1004 (1933). 
“Trum v. Town of Paxton, 329 Mass. 434, 109 N.E.2d 116 (1952). 


45 Wadsworth v. Town of Middletown, 94 Conn. 435, 109 Atl. 426 (1920). 
* Dowler v. Johnson, 225 N.Y. 39, 121 N.E. 487 (1918). 
47 Mathis v. Nelson, 79 Ga. App. 639, 54 S.E.2d 710 (1949). 
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applicable to the public officer. Where the superior is somewhat insulated from 
his subordinates by the governmental structure, liability should not be incurred 
by the superior simply because he is such; the profit of the enterprise is not his, 
nor should the attendant liabilities be so in toto. But the “control” rationale of 
vicarious liability remains viable in the case of the public officer where such 
control is an actuality. The superior is not, in a sense, presumed to have control 
in every instance; the plaintiff must establish such was true in the particular 
case. Thus where the superior has power to and does appoint the known in- 
competent; where he undertakes to direct activities in a manner which his 
knowledge of circumstances should have precluded; where he acquiesces know- 
ingly in a subordinate’s dangerous activities, he will be held. 

The acknowledgment of such bases of liability may admittedly, since their 
scope is limited and their establishment difficult, be of more value as deterrents 
to wanton abuse of public office than as effective means of compensating a plain- 
tiff damaged by the tort of an impecunious subordinate of a public officer. 
Plaintiffs to whom no remedy against the superior is available on the facts of the 
case must, it would seem, remain in their unremunerated plight with the hope 
that upon their next injury the problem will be alleviated by further legislative 
or judicial incursions upon the concept of sovereign tort immunity. 


Joun Witi1aM Stronc 








Comments 


PRESENT STATUS OF THE EXCLUSIVE HIRING HALL 


The prohibition of the closed shop by the Taft-Hartley Act! presented 
problems arising not only out of the closed shop arrangement itself, but from 
practices traditionally related to it. Among these practices are those connected 
with the union hiring halls.2 By definition, the hiring hall is an arrangement 
whereby an employer obtains employees by referrals from the union. Prospective 
employees go first to the union office and are then referred, upon request from 
the employer, to the job. Most of the hiring hall problems occur in dealing with 
the exclusive hiring hall, an arrangement whereby the employer may only obtain 
his employees, both union and non-union, through the union-run hall.3 Con- 
gressional committee reports indicate that at least some note was taken of the 
practical possibility of compulsory unionism by discrimination in the hiring hall 
situation. However, the act, in its final form, contains no reference to the hiring 
hall.5 

Two years after the passage of the Taft-Hartley Act, the case of NLRB v. 
National Maritime Union® held that discriminatory practices with respect to 
hiring halls were in violation of the act. Although the National Maritime Union 
case was consistently followed by the courts of appeals,?7 both the NLRB®& and 
the courts® made it clear that a hiring hall agreement was not illegal in the 


1Labor Management Relations Act (Taft-Hartley Act) § 8, 61 Stat. 140 (1947), 
29 U.S.C. § 158 (1958). . 

2 The close connection between the closed shop and the hiring hall is indicated by 
statements made by Senator Taft during Senate debates on the act. Taft said that the 
closed shop was “best exemplified” by the West Coast maritime hiring halls. 93 Cone. 
REc. 3836 (1947). 

8 The non-exclusive hall does not present as great a problem as here the employer 
is not committed to go only to the hall for employees, thus reducing the chances of 
compulsory unionism. 

*“Tn the maritime industry and to a large extent in the construction industry union 
hiring halls now provide the only method of securing employment. This not only per- 
mits unions holding such monopolies over jobs to exact excessive fees but it deprives 
management of any real choice of the men it hires.” S. Rep. No. 105, 80th Cone., 1st Sess. 
6 (1947). 

5 Portions of the act used consistently by the courts in considering hiring hall 
arrangements are §§ 8(a) (3) and 8(b) (2). These read: 

“(a) It shall be an unfair labor practice for an employer— 

“(3) by discrimination in regard to hire or tenure of employment or any term 
or condition of employment to encourage or discourage membership in any labor 
organization. .. . 

“(b) It shall be an unfair labor practice for a labor organization or its agents— 

“(2) to cause or attempt to cause an employer to discriminate against an employee 
in violation of subsection (a) (3) or to discriminate against an employee with respect 
to whom membership in such organization has been denied or terminated on some 
ground other than his failure to tender the periodic dues and the initiation fees uniformly 
required as a condition of acquiring or retaining membership. . . .” 

6175 F.2d 686 (2d Cir. 1949), cert. denied, 338 U.S. 954, 70 Sup. Ct. 492 (1950). 

™NLRB v. F. H. McGraw & Co., 206 F.2d 635 (6th Cir. 1953); Eichleay Corp. v. 
NLRB, 206 F.2d 799 (3d Cir. 1953). 

§ Hunkin-Conkey Constr. Co., 95 NLRB 433 (1951); National Union of Marine 
Cooks, 90 NLRB 1099 (1950). 

® NLRB v. Swinerton, 202 F.2d 511 (9th Cir.), cert. denied, 346 U.S. 814, 74 Sup. 
Ct. 24 (1953); Dell E. Webb, Co. v. NLRB, 196 F.2d 841 (8th Cir. 1952). 
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absence of evidence of discrimination. Thus it appeared that contracts not men- 
tioning discrimination, or expressly providing against it, would be sustained. 

However, a few years later, in the Mountain Pacific Chapter case, the 
board indicated that a clause against discrimination would no longer be sufficient 
for approval of these agreements. All exclusive hiring hall arrangements were 
declared illegal per se unless they included three “protective clauses.” The clauses 
required were, in brief: 1) a statement that no discrimination would take place 
under the agreement; 2) assurance that the employer retained the right to reject 
employees offered by the union; and 3) a provision that the agreement would be 
posted where those concerned would have access to it.11 Some indication of the 
reasons behind the reversal of the Board’s position can be derived from statements 
in its brief in a later case involving hiring halls.12 The court said: 


“The board’s brief lists at great length cases which it says demonstrate 
that the board’s case by case effort to treat the ‘specific abuses only’ resulted 
merely in a compulsory unionism, that ‘in case after case, unions continued 
to accord preference to members even after board orders forbidding them to 
do so’ and even ‘after the board’s orders had been enforced by the Courts of 
Appeals.’ ” 18 


This concern on the part of the NLRB over the practicalities of the hiring 
hall situation did not seem to affect the decisions of the courts of appeals. All but 
two courts 14 disapproved of the board’s holding in Mountain Pacific.’ Three 
factors weighed most heavily against that ruling in the eyes of the courts. The 
first was the judicial precedent, before the Mountain Pacific ruling, declaring 
that the agreements were not illegal in the absence of discrimination. The second 
was the argument that Congress did not intend the hiring hall arrangements to 
be illegal per se. Senator Taft had stated that the halls themselves were not 
illegal, but only some practices under them.!® Such a statement by an author of 
the 1947 legislation, together with the fact that hiring halls were not specifically 
mentioned in the act, lends support to the view that there was no congressional 
intent to make the arrangements illegal per se.17 The third factor was the 


10 Mountain Pacific Chapter, 119 NLRB 883 (1957), enforcement denied and re- 
manded, 270 F.2d 425 (9th Cir. 1959). The Board is not required to follow the decision 
of a court of appeals in any case except the one in which enforcement is actually denied. 
The Board, as was the case here, may wait until the Supreme Court has acted on one 
of its rulings before it follows the decision of a court. 

11119 NLRB at 897. 

12.NLRB v. E. & B. Brewing Co., 276 F.2d 594 (6th Cir. 1960), cert. denied, 366 
US. 908, 81 Sup. Cr. 1093 (1961). 

18 276 F.2d at n.597. 

14.NLRB v. Local 176, United Bhd. of Carpenters, 276 F.2d 583 (1st Cir. 1960); 
Local 357, Int’l Bhd. of Teamsters, 275 F.2d 646 (D.C. Cir. 1960), rev’d, 365 U.S. 667, 
81 Sup. Crt. 835 (1961). 

15 NLRB v. International Hod Carriers, 287 F.2d 605 (9th Cir. 1960); NLRB v. E. 
& B. Brewing Co., supra note 12; Morrison-Knudson Co., 276 F.2d 63 (9th Cir. 1960), 
cert. denied, 366 U.S. 909, 81 Sup. Cr. 1082 (1961). 

16S, Rep. No. 1827, 81st Cong., 2d Sess. 14 (1950). 

17Senator Taft also commented in the same report: “Neither the law nor the 
decisions forbid hiring halls, even hiring halls operated by unions, so long as they are 
not so operated as to create a closed shop with all of the abuses possible under such an 
arrangement.” 
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Supreme Court’s interpretation of sections 8(a)(3) and 8(b)(2)18 in Radio 
Officers Union v. NLRB.1® There, the Court had said that, from the nature of 
the discrimination, inferences may be drawn as to its effect in encouraging or 
discouraging union membership. However, the Court indicated that in order for 
such an inference to be drawn there must be evidence of discrimination.2° 

In spite of this lack of acceptance by the courts, the NLRB continued to 
apply the Mountain Pacific ruling.24 The uncertain situation thus created has 
finally been resolved by the Supreme Court determinations in Local 357, Int’l 
Bhd. of Teamsters v. NLRB 2? and NLRB v. News Syndicate Co.23 The Court 
decided in those cases that the board’s attempted solution to the hiring hall situ- 
ation was unwarranted under the act. The Court’s decision was based on much 
the same factors as were the decisions of the courts of appeals. The Supreme 
Court, however, brought out that it was not reaching the underlying merits of 
the Mountain Pacific requirements but was holding, only, that Congress and 
not the board could impose such requirements.?4 

It is interesting to note that several years earlier the Supreme Court, in 
Colgate Palmolive Peet Co. v. NLRB,®® reached a parallel result on another 
ruling of the Board. The Board, before the Taft-Hartley amendments, had 
declared the closed shop to be illegal in certain situations, despite the fact that 
it would not have been illegal under the express terms of the act. The Court 
stated that congressional policy as to the legality of the closed shop “cannot be 
defeated by the Board’s policy which would make an unfair labor practice out of 
that which is authorized by the Act.” 26 


18 Labor Management Relations Act (Taft-Hartley Act) §§ 8(a) (3), 8(b)(2), 61 
Stat. 140 (1947), 29 U.S.C. §§ 158(a) (3), 158(b) (2) (1958). 

19 Radio Officers Union v. NLRB, 347 U.S. 17, 74 Sup. Cr. 323 (1954). 

20The court in Radio Officers Union v. NLRB said: “[T]his section does not 
outlaw all encouragement or discouragement of membership in labor organizations; only 
such as is accomplished by discrimination.” Id. at 42-43, 74 Sup. Ct. at 337. 

21 F.g., Local 2058, United Bhd. of Carpenters, 125 NLRB 1137 (1959); Local 138, 
Int’l Union of Operating Engineers, 123 NLRB 1393 (1959). 

22 365 U.S. 667, 81 Sup. Ct. 835 (1961). 

23 365 U.S. 695, 81 Sup. Ct. 849 (1961). 

24 The Court, in its Local 357 clarification of the powers of the board under the 
act, seems to have clouded another issue involving interpretation of the statutes. The 
Court, in the Radio Officers Union case, said that discrimination encouraging or dis- 
couraging union membership meant discouraging or encouraging union activities as 
well. The facts in the Local 357 case show that the complainant, although a union 
member, was not routed through a hiring hall and was thus denied employment by 
the acts of the union. There seemed to be no evidence of the complainant’s failure to 
engage in any specific union activity, but only a general discontent with him personally 
on the part of the union. Although this is not encouragement to participate in “union 
activities” by discrimination, it is discrimination to encourage a member to keep in line 
with union orders. Courts of Appeal in NLRB v. Brotherhood of Painters, 242 F.2d 
477 (10th Cir. 1957); and NLRB v. Local 1423, United Bhd. of Carpenters, 238 F.2d 
832 (5th Cir. 1956), held that the statement in Radio Officers applied to a situation where 
union members were denied employment because they failed to conform with union 
procedure. These facts present a parallel] situation to that in Local 357. Whether the 
Court in Local 357 meant to overrule its statements in the Radio Officers case, to 
modify and clarify them as not applying to this type of situation, or whether it just 
ignored them, are questions which can only be answered by future judicial action. 

25 338 U.S. 355, 70 Sup. Cr. 166 (1949). 

26 Td. at 363, 70 Sup. Cr. at 171. 
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The decision in the Colgate Palmolive case indicates that the Court was not 
laying down a new doctrine of administrative law in the Local 357 and News 
Syndicate cases but was merely reiterating the proposition that the Board must 
look to the act for the source of its power. The Court, however, in making the 
determination that one ruling of the board was beyond the scope of the act, left 
unsolved the determination of the extent to which the Board can go in formu- 
lating requirements in the hiring hall situation. Some indication of this was given 
by a statement in the Ninth Circuit’s reversal of the Mountain Pacific ruling 
itself.27 The court there noted that a hiring hall agreement containing a clause 
for union preference would be illegal. In such a case, there may be no evidence 
of actual discrimination, but its likelihood is too great to be overlooked. 

Not only has the Supreme Court rejected the substantive requirements of the 
NLRB in the hiring hall situation, but it has also disapproved the remedy pro- 
vided by the Board when violations of the provisions occurred. The Brown- 
Olds ?8 or “disgorgement” remedy, providing that, where an illegal hiring hall 
was found to exist, all union fees and assessments paid over a six-month period 
before the complaint was filed must be refunded to the employees, was declared 
improper in Local 60, Bhd. of Carpenters v. NLRB.2® The penal nature of the 
Brown-Olds remedy caused all 2° but one court of appeals 31 to refuse to enforce 
rulings providing for it and the validity of these determinations has now been 
established by the Supreme Court’s decision in the Local 60 case. The basis for 
the non-acceptance of the remedy was not only the feeling that the Board had 
taken liberties with the act, but that it had imposed a sanction more severe than 
the situation demanded. The same consideration may deter Congress from 
enacting a similar provision. If, however, such a provision should be enacted, 
the threat of disgorgement would probably force even non-discriminatory hiring 
halls to cease operation for fear that an isolated case might cost the parties 
thousands of dollars. 

However, the criticism of the severity of the sanction does not apply to the 
Mountain Pacific rulings. No great financial burden is placed on the union or 
the company by these requirements. With the fate of these substantive pro- 
visions now unequivocally in the hands of Congress, the “safeguards” should be 
examined with a view towards their effect on the hiring hall situation. The first 
two requirements, important though they may be in theory, lose significance by 
the very fact that they could easily be placed in an agreement and then discarded 


27 NLRB v. Mountain Pacific Chapter, 270 F.2d 425 (9th Cir. 1959). 

28 Brown-Olds Plumbing & Heating Corp., 115 NLRB 594 (1956). This ruling 
actually applied to all closed shop violations. It was first applied to the hiring hall situ- 
ation in Los Angeles-Seattle Motor Express, 121 NLRB 1629 (1958). This case, when 
it appeared before the Supreme Court, was Local 357, Int’l Bhd. of Teamsters v. NLRB, 
365 U.S. 667, 81 Sup. Ct. 835 (1961). 

29 365 U.S. 651, 81 Sup. Ct. 875 (1961). The Court also disapproved the remedy 
as applied in Local 357, Int’l Bhd. of Teamsters v. NLRB, supra note 28, and in NLRB 
v. News Syndicate Co., 365 U.S. 695, 81 Sup. Cr. 849 (1961). 

80 F.g., NLRB v. Millwrights, Local 2232, 277 F.2d 217 (5th Cir. 1960), cert. denied, 
366 U.S. 908, 81 Sup. Ct. 1083 (1961); Building Material Teamsters v. NLRB, 275 F.2d 
909 (2d Cir. 1960). 

$1Local 60, United Bhd. of Carpenters v. NLRB, 273 F.2d 699 (7th Cir. 1960), 
rev'd, 365 U.S. 651, 81 Sup. Ct. 875 (1961). 
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in practice.32 The third safeguard, however, providing for the posting of the 
agreement terms, seems to have more substance. A brief examination by the 
NLRB would show whether the requirement was being met by the parties. It 
was this provision which seemed to exert the most influence on those courts 
which upheld the requirements. The First Circuit, which sustained the Moun- 
tain Pacific ruling, was particularly concerned with the fact that, although there 
might not be any discrimination, the employees would assume its existence where 
the union was in charge of hiring. A posting of the actual terms of the arrange- 
ment—including the non-discriminatory clause—would at least partially alleviate 
this problem. Although such posting would not stop discrimination entirely, it 
would seem that if Congress adopted these requirements those halls which 
continue to discriminate would run a greater risk of NLRB action since all 
parties involved would be aware of their rights.34 

A failure by Congress to act in favor of the Mountain Pacific requirements 
would appear, as a result of the Supreme Court holding, to eradicate the adminis- 
trative determination in this area. It should be noted, however, that the board 
determined, in formulating the provisions, that the purposes of the act could 
only be enforced with this type of safeguard. The practical truth of this finding 
can only be determined in the light of future events. However, if the reasoning 
underlying the board’s Mountain Pacific ruling has any validity whatsoever it 
would seem that the act, as it now stands, it ineffective to carry out its purposes. 


KeEnneETH S. Broun 


82 One attorney expressed the opinion, in an article calling for the demise of the 
ruling as applied to the construction industry, that, even if the clauses had to be con- 
tained in contracts, the unions would not and could not uphold them. Rains, Construc- 
tion Trades Hiring Halls, 10 Las. L.J. 363 (1959). 

88 NLRB v. Local 176, United Bhd. of Carpenters, 276 F.2d 583 (1st Cir. 1960). 

84Congress has already adopted some provisions concerning hiring halls. An 
amendment was passed in 1959 allowing a hiring procedure in the construction industry 
where the union may require union membership within seven days after employment 
rather than the usual thirty. 73 Stat. 545 (1959). 
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CONSTITUTIONAL LAW—Unconstitutionally Seized Evidence Inadmissible 
in State Courts. (United States) 


The introduction into evidence of certain obscene books, pictures, and pho- 
tographs led to appellant’s conviction. This evidence had been taken from 
appellant’s home while she was being physically restrained by Cleveland police 
who had forcibly entered after she had refused to admit them without a search 
warrant. The Ohio Supreme Court affirmed the conviction even though the 
court termed the search “unlawful.” 1 On appeal, beld: Reversed and remanded. 
Under the fourteenth amendment evidence seized in an unconstitutional search is 
inadmissible in state court proceedings. Mapp v. Obio, 367 U.S. 643, 81 Sup. Ct. 
1684 (1961). 

The Mapp holding reverses Wolf v. Colorado,2 decided just twelve years 
earlier. Yet Mapp is not a total surprise, for Wolf was an anomalous decision, 
holding that the federal exclusionary rule first enunciated in Weeks v. United 
States,3 did not apply to admission of unconstitutionally seized evidence in state 
courts even though the fourth amendment‘ protection was found to be part of 
the due process guarantee of the fourteenth amendment. Alternative methods of 
state enforcement suggested by the Wolf majority were criticized in the dissent- 
ing opinion and in later commentary as being only formal possibilities with little 
real chance of successful application.5 Thus, the exclusionary rule, which was 
considered in Wolf as a mere exercise of the supervisory power of the Supreme 
Court over the lower federal judiciary, becomes part of the due process pro- 
tection of the fourteenth amendment in Mapp. 

Whether the Weeks rule, which early settled the problem of admissibility 
in federal courts where federal officers conducted illegal searches, was originally 
intended as a rule of judicial administration or was meant as part of the con- 
stitutional guarantee has been a point of controversy.6 This conflict is ably 
delineated in the majority and dissenting opinions in Mapp.* Indeed, only four 
members of the Mapp court support the incorporation of the exclusionary rule 


1 State v. Mapp, 170 Ohio St. 427, 428, 166 N.E.2d 387, 388 (1960). 

2338 U.S. 25, 69 Sup. Cr. 1359 (1949). The majority opinion was written by Mr. 
Justice Frankfurter, one of the dissenters in Mapp. 

3232 U.S. 383, 67 Sup. Ct. 1101 (1914). Evidence seized by federal officials in 
violation of the fourth amendment was held inadmissible in federal court proceedings. 
Private correspondence had been seized from petitioner’s home without a search warrant 
while he was away. 

*“The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no warrants shall 
issue, but upon probable cause, supported by oath or affirmation, and particularly 
describing the place to be searched, and the persons or things to be seized.” U.S. Const. 
amend. IV. 

5See Allen, The Wolf Case: Search and Seizure, Federalism, and the Civil Liberties, 
45 Int. L. Rev. 1 (1950). 

® Compare Irvine v. California, 347 U.S. 128, 149, 74 Sup. Cr. 381, 392 (1954) 
(Douglas’ dissenting opinion), with Elkins v. United States, 364 U.S. 206, 216, 80 Sup. 
Ct. 1437, 1443 (1960); see also in conjunction with Elkins, United States v. Gaitan, 189 
F. Supp. 674 (D. Colo. 1960); compare in Wolf v. Colorado, supra note 2, Black’s 
concurring opinion, 338 U.S. at 39, 69 Sup. Ct. at 1367, with Rutledge’s dissenting opinion, 
338 US. at 47, 69 Sup. Cr. at 1368. 

7367 US. 643, 648-89, 81 Sup. Cr. 1684, 1687-88, dissenting opinion discussion in 
367 U.S. at 679-80, 81 Sup. Cr. at 1704-05 (1961). 
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as part of the fourth and fourteenth amendments. Mr. Justice Black concurred 
with the majority on the basis of reading the fourth and fifth amendments 
together to deny the admission of evidence obtained in violation of the fourth 
amendment.8 
No controversy over the application of the Weeks rule to strictly state 
proceedings existed prior to Wolf because the substance of the fourth amendment 
guarantee was assumed not to apply to the states.® Several states, though not a 
majority, had adopted the Weeks rule of their own volition.” After Wolf 
discussion was plentiful.1! More states adopted the Weeks rule, but, at the time 
Mapp was decided, half of the states still admitted evidence seized in violation 
of the federal constitution. Cogent reasoning militated against the Weeks rule, 
especially as it might be applied to the states.12 Further, if Weeks stood for a 
mere rule of evidence, as the Wolf court felt it did, location of the source of 
the Court’s authority to impose it upon the state courts would be difficult. 
The years between Wolf and Mapp witnessed a re-drawing of the limitations 
of the Weeks rule, although always within the framework of judicial supervision 
over rules of evidence. Weeks had early been subjected to several exceptions. 
One by one these were eliminated.1% Elkins v. United States 14 was especially sig- 
nificant in this chain of development. The use of evidence in federal courts fol- 
lowing unconstitutional seizure by state officers, by authority of the so-called 
“silver platter” doctrine,!® was held unconstitutional under the fourth amendment 
in Elkins. The court thought that Wolf had removed the doctrinal basis for the 
“silver platter.” The test for inadmissibility after Elkins became whether the 
state search, if conducted by federal officials, “would have violated defendant’s 
immunity from unreasonable searches and seizures under the Fourth Amendment. 
. .”16 This reasoning drew into question the doctrinal foundation of Wolf. If 


8 This reasoning is not new, but derives from Boyd v. United States, 116 U.S. 
616, 6 Sup. Ct. 524 (1885). 

®See Weeks v. United States, 232 U.S. 383, 398, 34 Sup. Crt. 341, 346 (1913) 
(dictum); National Safe Deposit Co. v. Stead, 232 U.S. 58, 71, 34 Sup. Ct. 209, 213 
(1913) (dictum); United States v. Moses, 234 F.2d 124, 125 (7th Cir. 1956) (dictum). 

10 Wolf v. Colorado, 338 U.S. 25, 38, 69 Sup. Ct. 1359, 1367 (Table I) (1949). 
Illinois had adopted an exclusionary rule. People v. Grod, 385 Ill. 584, 53 N.E.2d. 591 
(1944); People v. Dalpe, 371 Ill. 607, 21 N.E.2d 756 (1939). 

11See Grant, The Tarnished Silver Platter: Federalism and Admissibility of 
Illegally Seized Evidence, 8 U.C.L.A.L. Rev. 1 (1961); Irvine v. California, supra note 6. 

12For a general discussion of the Weeks rule, see Wigmore, Using Evidence 
Obtained by Illegal Search and Seizure, 8 A.B.A.J. 479 (1922). People v. Defore, 242 
N.Y. 13, 150 N.E. 585 (1926), is Cardozo’s rejection of the Weeks rule for New York 
in a case involving a search incident to an unlawful arrest. 

18In one instance the standing rule was changed so that anyone legitimately on 
the premises during an unconstitutional search might challenge it, rather than, as previ- 
ously, only one having a possessory interest in the property involved. Jones v. United 
States, 362 U.S. 257, 80 Sup. Ct. 725 (1960). Earlier, the court enjoined the transfer of 
unconstitutionally seized evidence and the testimony of the federal officer who made 
the seizure in a state proceeding. The court treated the matter as simply one of 
judicial supervision of federal law officers. Rea v. United States, 350 U.S. 214, 76 Sup. 
Ct. 292 (1956). 

14 364 U.S. 206, 80 Sup. Cr. 1437 (1960). 

15 The origin of the “silver platter” terminology is in Lustig v. United States, 338 
US. 74, 79, 69 Sup. Cr. 1372, 1374 (1949). 

16 F)kins v. United States, 364 U.S. 206, 223, 80 Sup. Cr. 1437, 1447 (1960). 
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the test based on Elkins were used, the Weeks rule would come close to being 
applied as a standard for state action.17 This result hardly seemed justified unless 
the exclusionary rule had a constitutional content. 

Meanwhile, the Court was having trouble with the application of Wolf in 
analogous state situations. The Court reversed a conviction based upon evidence 
recovered forcibly with a stomach pump in Rochin v. California18 without 
discussing the search and seizure problem, though the conviction involved an 
illegal search. Irvine v. California,!® while following Wolf, showed the full 
measure of the Court’s confusion in its five opinions. Mapp at last brings a uni- 
form rule to the situation and closes the last gap in the exclusionary rule. Mr. 
Justice Clark in the majority opinion in Mapp, after emphasizing the constitu- 
tional status of the Weeks doctrine, went on to analyze the current relevance of 
the factual considerations underlying Wolf. He concluded that experience 
under the Wolf decision showed its reasoning to be no longer applicable.2° He 
also noted the inherent good sense in imposing the exclusionary principle to dis- 
courage disobedience to the Constitution. The dissent attacked the majority 
departure from so recent a precedent, which was, morever, buttressed by the 
fact that many states had failed voluntarily to adopt the Weeks rule. Mr. Justice 
Harlan summarized the dissenters’ position: “I do not believe that this Court is 
empowered to impose this much-debated procedure on local courts, however 
efficacious we may consider the Weeks rule to be as a means of securing Con- 
stitutional rights.” 21 

Now that Mapp has finally determined how the search and seizure guarantee 
shall be enforced, the next problem is how the content of the protected right 
is to be defined. The majority disposes of the problem rather summarily by 
referring to the reasoning of United States v. Rabinowitz,22_ where it was stated 
that “reasonableness of searches .. . is in the first instance for the [trial court] 
to determine.” However, the Rabinowitz dissenting opinion challenges this cur- 
sory disposal of the problem: 


17 See Elkins v. United States: “What warrant is there for federal courts to assume 
the same supervisory control over state officials as they have assumed over federal 
officers . . .?” 364 U.S. 206, 241, 80 Sup. Ct. 1437, 1457-58 (1960) (dissenting opinion). 

18 342 U.S. 165, 72 Sup. Ct. 205 (1952). For the relevance of this decision, which 
failed to deal with fourth amendment problems, see Handler, The Fourth Amendment, 
Federalism, and Mr. Justice Frankfurter, 8 Syracuse L. Rev. 166, 180-81 (1957), in 
which Handler contends that the shift from the language of the fourth to that of the 
fifth amendment is artificial, for Rochin does not really involve a coerced confession, 
but involves the admissibility of evidence illegally seized. “[T]he Rochin case represents 
at least a partial retreat from the Wolf doctrine... .” 

19 347 U.S. 128, 74 Sup. Ct. 381 (1954). Several microphones were secreted through- 
out petitioner’s house in the course of several police entries, all illegal. The Irvine court 
split five ways: the majority following Wolf and distinguishing Rochin on the basis 
of physical coercion; Clark concurring but asserting he would not have voted for 
Wolf in the first instance; Black dissenting on fifth amendment grounds; Frankfurter 
dissenting because of the callous conduct of the police in the particular case. Douglas 
would have overruled Wolf then. 

20“(P]rior to the Wolf case almost two-thirds of the States were opposed to the 
use of the exclusionary rule, now, despite the Wolf case, more than half of those since 
passing upon it, by their own legislative or judicial decision, have wholly or partly 
adopted or adhered to the Weeks rule.” 367 U.S. 643, 651, 81 Sup. Ct. 1684, 1689 (1961). 

21 367 U.S. at 683, 81 Sup. Ct. at 1707. 

22 339 US. 56, 63, 70 Sup. Ct. 430, 434 (1950). 
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“To say that the search must be reasonable is to require some criterion of 
reason. ... The test is... underlying and expressed by the Fourth Amend- 
ment: the history and the experience which it embodies and the safeguards 
afforded by it. .. . It is for this Court to lay down criteria.” 28 


Has the Court in Mapp “developed an effective sanction before it has perfected 
a set of rules that merit respect and enforcement” 2* as was contended in a 
pre-Mapp criticism of the exclusionary rule? As expressed in Rabinowitz, the 
first determination of the constitutionality of searches and seizures will be made 
by the trial courts—many of them in all of the states. The Supreme Court, how- 
ever, will be the final arbiter of what is admissible.25 Theoretically, the content 
of the due process guarantee under Wolf was made uniform in its application to 
the states, but since enforcement remained in the states, the problem was not 
the practical one it now becomes for the Court. The definition of what consti- 
tutes an unreasonable search and seizure is not, and cannot by its nature be, 
determined by an absolute set of rules. Some federal cases have provided guide- 
posts which will apparently be applied to cases arising after Mapp.2® Whether 
these decisions will constitute an adequate framework for state courts to deal 
with the search and seizure question remains to be seen. It seems that although 
Mapp v. Ohio is commendable as a fortification of the guarantee of the individ- 
ual’s right against unreasonable searches, it also presents a challenge to the Court 
to define and clarify the nature of that against which the individual is protected. 


LEAH SCHROTBERGER SCHROEDER 


INTERNAL REVENUE—Lien of Assignments of Accounts Receivable Secur- 
ing Debt Held Not Superior to Subsequent Federal Tax Lien. (Federal) 


Twin Excavating Co., a subcontractor for a portion of the Illinois Toll Road, 
financed its construction with loans from Crest Finance Co. These loans were 
secured by promissory notes which in turn assigned accounts receivable from 
Standard-Crowley-Jackson, the principal contractor, as security. Under the 
Illinois statutes at that time,! no filing or recording was required; Crest notified 
Standard of the assignment and part payment was made by Standard directly 
to Crest. The District Director of Internal Revenue then assessed federal with- 
holding and social security taxes against Twin Excavating and filed notices of 


23 Id, at 83, 70 Sup. Ct. at 443 (Frankfurter’s dissenting opinion). 

Grant, The Tarnished Silver Platter: Federalism and Admissibility of Illegally 
Seized Evidence, 8 U.C.L.ALL. REv. 1, 36 (1961). 

25 The judicial power shall extend to all cases . . . arising under this Constitution.” 
U.S. Const. art. III § 2. 

26 See Henry v. United States, 361 U.S. 98, 80 Sup. Crt. 168 (1959); Miller v. United 
States, 357 U.S. 301, 78 Sup. Cr. 1190 (1958); Brinegar v. United States, 338 U.S. 160, 69 
Sup. Ct. 1302 (1949); Johnson v. United States, 333 U.S. 10, 68 Sup. Cr. 367 (1948); 
United States v. Di Re, 332 U.S. 581, 68 Sup. Cr. 222 (1948); Go-Bart Importing Co. v. 
United States, 282 U.S. 344, 51 Sup. Cr. 153 (1931); Carroll v. United States, 267 U.S. 
132, 45 Sup. Cr. 280 (1925); Amos v. United States, 255 U.S. 313, 41 Sup. Ct. 266 (1921); 
Gouled v. United States, 255 U.S. 298, 41 Sup. Cr. 261 (1921). 

1Tllinois soon afterward adopted the Uniform Commercial Code; see note 18 infra. 
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federal tax liens against the Standard accounts.? The United States District Court 
for the Northern District of Illinois ruled in favor of the Government. On 
appeal, held: Affirmed. The lien of an assignee of specific accounts receivable 
securing a debt is not “choate” and therefore is not superior to a recorded federal 
tax lien. United States v. Crest Fin. Co., 291 F.2d 1 (7th Cir. 1961). 

The Crest case marks another major step in the rapidly developing law of 
federal income tax lien priority. And, like many of the recent decisions in this 
field, the opinion had extensive implications but lacked depth of reasoning for 
its conclusion.4 The court merely discussed several possible precedents, each 
of which is distinguishable,5 and stated flatly: 


“Crest’s lien was not superior or prior to the lien of the United States. 
We must and do hold that Crest’s lien was not choate and perfected as those 
terms have been defined by the Supreme Court.” ® 


Inasmuch as the Supreme Court has never defined “choate and perfected” in 
this context, the decision left in considerable doubt the precise basis on which 
the assignment had been adjudged inchoate. It was even more difficult to deter- 
mine under what circumstances the court would have considered the assignment 
choate, for after mentioning the “first in time, first in right” rule of United 
States v. City of New Britain,’ the court declared: 


“Yet, in more recent cases, mostly in per curiam opinions, the Supreme 
Court seems to have imposed a standard of choateness that few competing 
non-federal liens can achieve, short of judgment.” ® 


It is the implication of this statement which heightens the importance of the 
Crest case. 
To state the existing law as simply as possible, for an ordinary lien® to 


2 Relevant dates are as follows: 

Loans by Crest to Twin Excavating: 3/21/58 through 6/10/58. 

Partial repayments by Standard to Crest: 5/9/58 and 7/24/58. 

Period of services for which federal taxes were withheld: 4/1/57 through 6/30/58; 

and 7/1/58 through 9/30/58. 

Tax assessments: 8/15/58; 11/7/58; 11/14/58. 

Notice and demand by Government to Standard: 8/15/58; 11/7/58; 11/14/58. 

Notice filing by Government: 9/10/58; 9/11/58; 1/20/59; 1/20/59. 

Notice of levy: 9/10/58. 

8 Standard had filed an action for interpleader in the United States District Court 
for the Northern District of Illinois and had paid the balance of the account due into 
the registry of the court. An order was thereafter entered which dismissed the United 
States as party defendant and granted the United States leave to file a complaint in 
intervention. 

*Not only have most of the recent decisions been very brief, but several of the 
most important have been merely per curiam, e.g., United States v. Ball Constr. Co., 
255 U.S. 587, 78 Sup. Ct. 442 (1958); United States v. White Bear Brewing Co., 350 
USS. 1010, 76 Sup. Ct. 646 (1956). 

5 See text accompanying notes 24-28 infra. 

6 United States v. Crest Fin. Co., 291 F.2d 1, 5 (7th Cir. 1961). 

7347 US. 81, 74 Sup. Crt. 367 (1954). 

8 United States v. Crest Fin. Co., supra note 6, at 3. 

®Priority of liens arising out of death and insolvency, or out of the Bankruptcy 
Act, is governed by different rules. For highlights of the differences, see especially 
Reeve, The Relative Priority of Government and Private Liens, 29 Rocky Mr. L. Rev. 
167 (1957). 
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stand prior in right to a federal tax lien, it must arise before notice of the federal 
lien has been filed if the private lien falls in any of the following four categories: 
mortgage, pledge, purchase, or judgment.!® For an ordinary lien in any category 
other than these four to be held prior to a federal tax lien, it must be “attached 
to the property in question” before the assessment date of the federal lien (the 
familiar “first in time, first in right” test).11 In either case, the lien must be 
“choate”;!2 it is the latter hurdle which is considered in the Crest case. 

Without attempting to trace the history of the concepts “choate,” “per- 
fected,” and “specific,” 13 it should suffice for present purposes to point out that 
the concept of “choateness” varies enormously under differing circumstances, 
and that the various definitions rest heavily on the nature of the lien itself, the 
nature of possible competing liens, and the circumstances in which the lien arose. 
The result, especially in recent tax lien cases, has been that the court will declare 
one lien prior to another in a specific situation, but will be reluctant to give the 
reasons on which its decision was based. The rash of commentary and specula- 
tion following each of these opinions, consequently, has revealed an unusual 
degree of perplexity and even dismay.1* 


10 Int. Rev. Cope or 1954, § 6323(a): 


“(a) Invalidity of Lien Without Notice —Except as otherwise provided in sub- 
section (c), the lien imposed by section 6321 shall not be valid as against any mort- 
gagee, pledgee, purchaser, or judgment creditor until notice thereof has been filed 
by the Secretary or his delegate. . . .” (Formerly Int. Rev. Code of 1939, § 3672(a).) 

Interestingly, counsel for both sides devoted their major effort to showing that the 

assignments were or were not “pledges” (or even “mortgages”). The court discussed 
with interest whether or not the assignments were “pledges,” but decided that, “It is 
not necessary for us to decide” the issue. United States v. Crest Fin. Co., supra note 
6, at 3. But cf. Knight v. Knight, 272 App. Div. 499, 71 N.Y.S.2d 357, aff'd, 297 N.Y. 
945, 80 N.E.2d 344 (1947), which held that a wife who received an assignment of wages 
from her divorced husband as security for the payment of a property settlement was 
a “pledgee”; J. C. Gauvey v. United States, 291 F.2d 42 (8th Cir. 1961), which held 
that a conditional sale contract was a “mortgage.” 

11 United States v. City of New Britain, supra note 7, at 84, 74 Sup. Ct. at 370. Note 

that in reference to such competing liens, the federal tax liens will be “secret” for at 
least the period between their assessment dates and notice filing. Reeve, supra note 9. 


12 United States v. City of New Britain, 347 U.S. 81, 74 Sup. Ct. 367 (1954). 

18For an interesting recent analysis, see Note, Application of the “General and 
Unperfected Lien” Doctrine to Contractual Liens, 43 Munn. L. Rev. 755 (1959); Reeve, 
supra note 9. Another useful study is Kennedy, The Relative Priority of the Federal 
Government: The Pernicious Career of the Inchoate and General Lien, 63 Yate L.J. 
905 (1954). 

14 F.g., the articles previously cited and: Anderson, Federal Tax Liens—Their 
Nature and Priority, 41 Cautr. L. Rev. 241 (1953); Barker, Federal Tax Liens, 34 Los 
Ancetes B. Butt. 101 (1959); Baldinger, Recent Supreme Court Decisions Affecting 
Federal Tax Liens, 27 J.B.A. or D.C. 351 (1960); Cross, Federal Tax Claims, 29 Miss. 
L.J. 444 (1958); Crouse, Certain Aspects of the Priority of Tax Liens, 13 Bus. Law. 
639 (1958); Dangers Under Recent Federal Tax Lien Decisions: A Panel, 14 Bus. Law. 
12 (1958); Felton, Federal Tax Liens: Their Priority and Enforcement, 10 Draxe L. Rev. 
3 (1960); Heron, Federal Tax Claims Again, or Devastation Revisited, 26 Ins. CouNSEL 
J. 112 (1959); MacLachlan, Improving the Law of Federal Liens and Priorities, 1 Inv. 
& Com. L. Rev. 73 (1959); McNamara, The Surety and Federal Tax Liens, 28 Ins. 
Counsex J. 92 (1961); Plumb, Federal Tax Liens: Proposed Revision of the Law, 45 
AB.A.J. 351 (1959), 47 A.B.A.J. 455 (1961); Reiling, Priority of Federal Tax Liens, 36 
Taxes 978 (1958); Seligson, Recent Developments in the Field of Federal Tax Claims, 
29 Rer. J. 7 (1955); Walker, What Protection Against the Secret Federal Tax Lien, 9 
J. Taxation 8 (1958); Wentworth, Federal Revenue Liens: A Continual Hazard to 
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Aside from the fact that almost every major case recently has favored 
federal tax lien priority, it is difficult to generalize from current opinions in- 
volving lien “choateness.” However, at least three general emphases have been 
discernible: (1) cases which rest their distinctions upon the broader standards of 
contractual liens (dependent primarily upon the consent of the parties) as 
opposed to statutory/common-law liens (dependent primarily upon judgment); 15 
(2) cases which at least pay lip service to the rather elementary three-fold test 
of the New Britain case: “when the identity of the lienor, the property subject 
to the lien, and the amount of the lien are established”; 1® and (3) cases which 
stress the fact that although lien priority is a federal question, definitions of 
property and therefore lien choateness are matters for state determination.17 

The opinion in the Crest case hinted at all of these approaches to the choate- 
ness issue, but apparently could not rest its decision squarely on any of the three. 
State law as a standard of choateness appears to have been firmly rejected, for 
Illinois until mid-1961 had a “no-notice, no-filing,” statute defining perfection 
of accounts receivable.18 Likewise, although the fact that the assignment was 
originally not fixed in amount might be disqualification under the New Britain 


Attorneys and their Clients, 42 Cut. B. Rec. 309 (1961); Wolfe, The Correlation of Liens 
and Priorities, 28 Rer. J. 104 (1954); Wolson, Federal Tax Liens—A Study in Confusion 
and Confiscation, 65 Com. L. J. 75 (1960). 

15 This is apparently one basis for the four categories excepted in Int. Rev. Cope 
oF 1954, § 6323(a). Cf. Justice Whittaker’s emphasis upon a security assignment as 
“valid between the parties,” although not filed as required under state law, in his dissent 
in United States v. Ball Constr. Co., 355 U.S. 587, 594, 78 Sup. Ct. 442, 447 (1958). For 
an elaboration of this general idea alone, see Note, Application of the “General and Un- 
perfected Lien” Doctrine to Contractual Liens, supra note 13. 

16 United States v. City of New Britain, supra note 12, at 84, 74 Sup. Ct. at 370. 


17 These cases appear to be primarily concerned with bankruptcy proceedings, 
which, as previously mentioned, follow very different rules; nevertheless they are con- 
spicuous as examples of private liens being declared as prior to federal, and there appears 
to be no clear reason why the same reasoning should not apply to cases involving 
ordinary federal tax lien priorities. See United States v. Durham Lumber Co., 363 U.S. 
522, 80 Sup. Ct. 1282 (1960); Aquilino v. United States, 363 U.S. 509, 80 Sup. Ct. 1277 
(1960); cf. United States v. Bess, 357 U.S. 51, 78 Sup. Cr. 1054 (1958). But the Supreme 
Court had earlier specifically denied the necessity of the following state standards of 
choateness in United States v. Acri, 348 U.S. 211, 75 Sup. Ct. 239 (1955). 

18 Tut. Rev. Stat. c. 121%, § 221 (1959): 

“Every assignment of an account receivable . . . made in writing for valuable 
consideration shall be valid and shall be deemed and held to have been fully per- 
fected at the time such assignment was or is made, notwithstanding that the obligor 
be not notified of or does not assent to such assignment; and thereafter no subse- 
quent assignee, pledgee, purchaser or transferee of such account or other person 
claiming or to claim under, through or against the assignor, . . . shall or can have 
or be entitled to any right, title, lien or interest in or to such account superior to 
or in diminution of that of such assignee. . . .” 

This statute was part of the sweeping revision of state assignment laws made neces- 

sary by the decision in Corn Exch. Nat. Bank & Trust Co. v. Klauder, 318 U.S. 434, 63 
Sup. Ct. 679 (1943). See Honnotp, Cases on SALEs AND SALEs FINANCING 500 (1954); 
Conwill & Ellis, Much Ado About Nothing: The Real Effect of Amended 60(a) on 
Accounts Receivable Financing, 64 Harv. L. Rev. 62 (1950). 

In mid-1961 Illinois adopted the Uniform Commercial Code, which establishes 
filing requirements for assignment of accounts receivable. Int. Rev. Srat. c. 26, $ 
9—301—5 (1961). 
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“person-property-amount” test, the fact that here the amount was fixed and 
objectively determinable could circumvent such an objection.!® Finally, the 
assignment, although in form a security for a promissory note, was in fact and 
intent an absolute sale of the accounts receivable; in any event, it became per- 
fected in the commercial sense by Crest’s notice to Standard and part payment 
by Standard. 2° Thus the court never made clear just what there was about the 
transaction which made it “inchoate.” The court’s continual stress upon the 
federal “filing” requirement in its statement of facts almost seemed to imply a 
feeling of injustice that the government was required to file notice while the 
private party was not. Furthermore, the quotation mentioned above stressed a 
supposed Supreme Court “standard of choateness that few competing non-federal 
liens can achieve, short of judgment”; 2! this would seem to demand adjudication 
of every competing lien except the four statutory exceptions in the Internal 
Revenue Code (and, perhaps, even those four). 

However, the cases cited indicate no such strict standard by the Supreme 
Court. The only Supreme Court case discussed, aside from New Britain 2? 
(which the Crest case rejects), was United States v. R. F. Ball Constr. Co.,?8 
which was not only a per curiam opinion and which did not explain its “standard 
of choateness,” but was a five-to-four decision. Furthermore, the minority in the 
Ball case would have upheld as prior to the federal tax lien an assignment which 
was clearly a mere contingency (security for a construction bond), which arose 
after the federal tax lien was assessed, and which was invalid under state law 
because it was not recorded! With all of these imperfections disregarded by 
four justices, it is clearly an open question as to just how “strict” a majority’s 
standard of choateness might be. 

The three remaining cases cited as precedents for the Crest decision are also 
distinguishable, although on rather narrow grounds. The assignment in First 
State Bank of Medford v. United States 24 was oral, while the Minnesota statute 
required written assignments.?5 Similarly, in United States v. Chapman,?® the 
assignment was not recorded as required by state law. Finally, in Arthur Co. 
v. Chicago Paints, Inc.,27 a bank had been financing its customer’s open line 


19 The amount of the account receivable was dependent upon estimates based upon 
loads of fill carried to the site, and was subject to later revision by engineers’ measure- 
ments. The differences were in fact considerable; however, the court of appeals made no 
mention of these points in its opinion despite government counsel’s and the district 
court’s stress of their importance. Brief for Appellee, pp. 15-17, United States v. Crest 
Finance Co., 291 F.2d 1 (7th Cir. 1961). 

20 Cf. the Restatement’s “Four Horsemen” test of priority, RESTATEMENT, CONTRACTS 
§ 173 (1932). Predictably, in a case with generally the same facts as Crest but where 
the labels were reversed and the promissory note was phrased as “consideration for and 
the security of the assignment,” the bank’s priority over the federal tax liens was not 
disputed by the Government. (This, however, was a bankruptcy case.) Steelcraft 
Mfg. Co. v. Hewkin, 148 F. Supp. 872 (E.D. Ill. 1956). 

21 United States v. Crest Fin. Co., 291 F.2d 1, 3 (7th Cir. 1961). 

22 347 US. 81, 74 Sup. Ct. 367 (1954). 

23 355 U.S. 587, 78 Sup. Ct. 442 (1954). 

2% 166 F. Supp. 204 (D. Minn. 1958). 

25 However, the court based its decision on federal law. First State Bank of Med- 
ford v. United States, supra note 24, at 207, 209-10. 

6 281 F.2d 862 (10th Cir. 1960). 

37175 F. Supp. 50 (D. Minn. 1959). 
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of credit through a routine assignment of all receivables with an elaborate twin 
bank account system, all of which made the issues of consideration and speci- 
ficity of accounts questionably satisfied at best.28 

The court in the Crest case refused to attempt a definition of its own standard 
of choateness, and instead appears to have relied upon a hazy but powerful 
presumption of superiority in the federal tax lien. The Supreme Court, as 
indicated by per curiam opinions with ringing dissents, is having trouble making 
up its own mind on the issue, but the forcefulness and frequency of the dissents 
indicate that the Court’s ultimate standard of choateness may not be nearly so 
strict as the lower federal courts seem to expect. It has been pointed out that 
Congress, however much it desires to protect tax income, does not look kindly 
upon widespread secret federal tax liens.2® In this combination of circumstances, 
it would be very easy for the Supreme Court to find grounds on which to uphold 
the narrow result of the Crest case—for under each of the three general types of 
choateness tests the Crest case could go either way—yet it is difficult to believe 
that the extreme presumption in favor of federal tax lien priority which the 
Crest case establishes will last. The needs of commerce would be far better 
served, for example, by following state choateness standards, by requiring uni- 
form national filing, or by more detailed federal statutory definition of lien 
priorities.°° 

Joun E. JuERGENSMEYER 


LABOR LAW—Political Expenditures Over Objection of Union Members 
Probibited by Railway Labor Act. (United States) 


Plaintiffs were employed by Southern Railway System, an interstate carrier 
which had entered into a union shop agreement pursuant to section 2, Eleventh, 
of the Railway Labor Act.! In an action by the plaintiffs on behalf of them- 


28 The court ignored the conflicting train of cases which would weaken the govern- 
ment’s position, e.g., 1m re Halprin, 280 F.2d 407 (3d Cir. 1960); Northern Nat’! Bank of 
Bemidji v. Northern Minn. Nat’l Bank, 244 Minn. 202, 70 N.W.2d 118 (1955); Bank of 
America v. Embry, 10 Cal. Rep. 602 (1961). 

2° The effect of such “secret” liens upon accounts receivable financing is pointed 
out by many of the commentators; see articles cited note 14 supra. The importance of 
the Crest case was underscored by the participation of the National Commerical Finance 
Conference, Inc., as amicus curiae. 

89 A Special Committee on Federal Liens of the American Bar Association, with 
the unanimous approval of the House of Delegates, drew up bills which would establish 
a federal law of lien priority. These were introduced in both the 86th and 87th Con- 
gresses. Plumb, Federal Tax Liens: Proposed Revision of the Law, 45 AB.A.J. 351 
(1959); 47 A.B.A.J. 455 (1961); Ray, The Proposed Revision of the Internal Revenue 
Code Provisions Relating to Federal Tax Liens, 77 Banxtnc L.J. 541 (1960). See generally 
CoMMiITTEE ON Feperat Liens, ABA, Frnat Report (Feb. 23, 1959). 

A possible compromise solution might be federal recognition of the standards of 
perfection outlined in the Uniform Commercial Code §§ 9—302—18. 

164 Stat. 1238 (1951), 45 U.S.C. § 152, Eleventh (1958). “Eleventh. Notwith- 
standing any other provisions of this chapter, or of any other statute or law of the 
United States, or Territory thereof, or of any State, any carrier or carriers ... anda 
labor organization or labor organizations duly designated and authorized to represent 
employees .. . shall be permitted— 

“(a) to make agreements, requiring, as a condition of continued employment, that 
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selves and others similarly situated, the Supreme Court of Georgia? affirmed 
a lower court decision holding that section 2, Eleventh, was unconstitutional, in 
violation of the first and fifth amendments, to the extent that it permitted the 
union to spend dues collected under the union shop agreement for political causes 
which the plaintiffs opposed. The relief granted was an injunction against the 
enforcement of the union shop agreement and further collection of dues from 
the plaintiffs. On appeal, beld: Reversed and remanded. Section 2, Eleventh, 
denies unions, over an employee’s objection, the power to use his funds to sup- 
port political causes which he opposes. The Court also held that the injunctive 
relief granted below was too broad, and directed the Georgia court on remand 
to order the union to reimburse the individual plaintiffs for the proportion of 
their dues that was spent for political causes adverse to their beliefs. International 
Ass’n of Machinists v. Street, 367 U.S. 740, 81 Sup. Ct. 1784 (1961). 

The constitutionality of section 2, Eleventh, was upheld in Railway Em- 
ployees’ Dept. v. Hanson,? where the Court stated that requiring the beneficiaries 
of trade unionism to contribute to its costs did not violate either the first or 
fifth amendments, but involved a question of policy for Congress to determine. 
This was consistent with other Court decisions on that point.t The Hanson 
record, however, did not squarely present the problem of the propriety of 
political expenditures by unions operating under union shop contracts authorized 
by the act. In fact, the Court expressly stated: “[I]f the exaction of dues, initia- 
tion fees, or assessments is used as a cover for forcing ideological conformity or 
other action in contravention of the First Amendment, this judgment will not 
prejudice the decision in that case.” 5 

The Street case was the first case to reach the Supreme Court on the issue 
of the use of union shops to force ideological conformity upon the union mem- 
bers, and it provided the Court the opportunity to answer the important con- 
stitutional questions raised. Nevertheless, in conformance with its long-established 
policy of avoiding constitutional questions if at all possible,® the Court construed 


. . . all employees shall become members of the labor organization representing their 
craft or class... .” 

2Looper v. Georgia S. & F. Ry., 215 Ga. 27, 108 S.E.2d 796 (1959). Noted in 32 
Tut. L. Rev. 508 (1958), and 3 Vint. L. Rev. 230 (1958). 

3351 U.S. 225, 76 Sup. Ct. 714 (1956). See generally McClain, The Union Shop 
Agreement; Compulsory “Freedom” to Join a Union, 42 A.B.A.J. 723 (1956), and 
Gilbert, The Right to Work Revisited: A Reply to Dean Joseph A. McClain, 43 A.B.A.]. 
231 (1957). 

A similar problem was presented in Lathrop v. Donohue, 367 U.S. 820, 81 Sup. Ct. 
1826 (1961), a companion case to Street. There the Court held that an integrated bar 
association is constitutional. Like Hanson, the Court reserved judgment on the validity 
of political expenditures by an integrated bar association until the record before it clearly 
presented that issue. See also, Petition for the Integration of the Bar of Minnesota, 216 
Minn. 195, 12 N.W.2d 518 (1943); State Bar v. Superior Court, 207 Cal. 323, 278 Pac. 
432 (1929). 

*It is not for the Court to question the policy of the closed shop provisions in the 
National Labor Relations Act. Colgate-Palmolive-Peet Co. v. NLRB, 338 U.S. 355, 363, 
70 Sup. Ct. 166, 170 (1949). Also, in reference to the National Labor Relations Act, 
the Court stated that the relative need of different groups subject to the act “is a matter 
for the legislative judgment.” American Fed. of Labor v. American Sash & Door Co., 
335 U.S. 538, 542, 69 Sup. Cr. 258, 259 (1948). 

5 Railway Employee’s Dept. v. Hanson, supra note 3, at 238, 76 Sup. Ct. at 721. 

6 F.g., Clay v. Sun Ins. Office, 363 U.S. 207, 80 Sup. Ct. 1222 (1960); Crowell v. 
Benson, 285 U.S. 22, 52 Sup. Ct. 285 (1931). 
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section 2, Eleventh, to prohibit the political expenditures involved. Assuming, 
arguendo, that this approach was correct, it is uncertain whether the Court’s 
construction of the statute was warranted. 

Section 2, Eleventh, was added to the Railway Labor Act by amendment in 
19517 in response to a strong union argument that the employees who benefited 
from collective bargaining efforts of the union should be required to contribute 
to its costs.8 The effect of this section was to put the transportation unions in 
the same position as other unions with reference to the legality of contracting 
for a union shop,® and was permissive, not mandatory.!° 

The congressional history of this section shows that the union’s plea for the 
elimination of free-riders was given priority over the opposition’s objection that 
union shop agreements inhibit the individual freedom of the employees.!! After 
reviewing the congressional history, the Court stated: 


“The conclusion to which the history clearly points is that § 2, Eleventh, 
contemplated compulsory unionism to force employees to share the cost of 
negotiating and administering collective agreements, and the costs of adjust- 
ment and settlement of disputes. One looks in vain for any suggestion that 
Congress also meant in $ 2, Eleventh, to provide the unions with a means 
for forcing employees, over their objection, to support political causes which 
they oppose.” 12 


One also looks in vain for any substantial evidence that Congress intended to 
limit the use of union dues collected pursuant to union shop agreements. The 
limitation on union political expenditures read into the statute by the Court does 
not appear in the act itself, or expressly in any congressional reports.!* 

To fulfill its statutory responsibility, the union majority should have the 


7 64 Stat. 1238 (1951), 45 U.S.C. § 152, Eleventh (1958). 

8H.R. Rep. No. 2811, 81st Cong., 2d Sess. 4 (1950); S. Rep. No. 2262, 81st Cong., 
2d Sess. 2 (1950). 

®The Taft-Hartley Act amended the Wagner Act to prohibit closed shops, but 
permit union shops if consistent with state law. 61 Stat. 140 (1947), 29 U.S.C. §§ 
158(a) (3), 164 (b) (1958). Section 2, Eleventh, of the Railway Labor Act allowed the 
transportation unions to do the same, except that it expressly pre-empted state law. 64 
Stat. 1238 (1951), 45 U.S.C. § 152, Eleventh (1958). See also 96 Cone. Rec. 17050, 17059 
(1950). 

10 Hudson v. Atlantic Coast Line Ry., 242 N.C. 650, 89 S.E.2d 441 (1955). 

11 H.R. Rep. No. 2811, 81st Cong., 2d Sess. 4 (1950); Hearings on H.R. 7789, House 
Committee on Interstate and Foreign Commerce, 81st Cong., 2d Sess. 10 (1950). See also 
International Ass’n of Machinists v. Street, 367 U.S. 740, 762, 81 Sup. Ct. 1784, 1797 n.13 
(1961). 

12 International Ass’n of Machinists v. Street, 367 U.S. 740, 763-64, 81 Sup. Ct. 1784, 
1797-98 (1961). 

18 The provisos in § 2, Eleventh, are designed to prevent racial discrimination, not 
to limit the use of union dues collected under union shops. See 45 U.S.C. § 152, Eleventh 
(1952); U.S. Cope Cone. & Ap. Serv. 4319-20 (1950). Congress heard, but failed to act 
upon, the argument that the dues collected under union shops may be used for political 
purposes if § 2, Eleventh, was enacted. 96 Conc. Rec. 17049-50 (1950). Hearings on S. 
3295, Senate Committee on Labor and Public Welfare, 81st Cong., 2d Sess. 316-17 (1950). 

14 Steele v. Louisville & N. Ry., 323 U.S. 192, 65 Sup. Ct. 226 (1944). There the 
Court found that the union had the statutory duty to represent all the employees, 
whether union or non-union. See also National Labor Relations (Wagner) Act, 49 Stat. 
449 (1935), 29 U.S.C. § 159 (1958). 
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power to speak on political issues without unanimous agreement of its members. 
The case of United States v. CIO strongly implied that such power of the 
majority is constitutionally protected. Moreover, it has been held that the use 
of union funds to finance political advertisements and radio broadcasts is allow- 
able, and the union may speak for all its members, including the dissenters.16 As 
a further indication of the power of the union majority, a state court held, in the 
famous case of DeMille v. American Fed. of Radio Artists,7 that a union could 
constitutionally require its members to pay an assessment to fight a state “right- 
to-work” law which a minority of the members personally favored. In so 
holding, the court stated: “In a government based on democratic principles, the 
benefit as perceived by the majority prevails.” 18 

On the other hand, the Court has held that individual political rights and 
freedoms are protected by the first and fifth amendments.19 Even subtle restric- 
tions on political rights and freedoms, such as requiring state employees and 
officers to take a loyalty oath, have been condemned.?¢ 

Faced with these seemingly irreconcilable viewpoints, the Court in the 
Street case compromised the rights of both the majority and minority union 
members, while protecting each group’s interests as much as the circumstances 
permitted. The majority members can still voice their position on political 
issues, and the dissenters can apply to the union for reimbursement so that they 
are not lending financial support to causes which they oppose. 

Once this balance of the competing interests was achieved, there remained 
the task of devising an appropriate and practical remedy. The Court reasoned 
that the blanket injunction against the enforcement of the union shop contract 
was too broad, and should not be used unless there was no reasonable alterna- 
tive.21_ Secondly, the Court found that the plaintiffs’ suit was not a true class 
action, and limited any award to the individual plaintiffs before the Court.22 The 
Court then approached the most important and controversial aspect of the 
Street case. It attempted to frame a remedy which would effectuate the com- 
promise reached in its decision by providing adequate financial redress to dissent- 
ing union members, while simultaneously protecting the union’s right to have 
dissenters share the cost of collective bargaining. 

To prevent the union from spending any part of a dissenter’s dues on 
adverse political causes, two methods of redress were suggested. The first was 
to enjoin the union from spending that fraction of the plaintiff's dues equal to 
the proportion that the total union expenditure for the political cause objected 


15 335 U.S. 106, 68 Sup. Ct. 1429 (1948). The Union was being prosecuted under 
the Federal Corrupt Practices Act for political advertising in a newspaper of both union 
and general circulation. Four concurring Justices stated that a union can speak only 
through the expenditure of money, so the statute preventing union contributions and 
expenditures for political purposes deprived the union majority of their constitutional 
right of freedom of political expression. Cf. United States v. United Auto Workers, 352 
US. 567, 77 Sup. Ct. 529 (1957). 

16 United States v. Painters Local Union, 172 F.2d 854 (2d Cir. 1949). 

17 31 Cal. 2d 139, 187 P.2d 769 (1947). 

18 Jd. at 150, 187 P.2d at 776. 

19 Watkins v. United States, 354 U.S. 178, 77 Sup. Cr. 1173 (1957). 

20 Wieman v. Updegraph, 344 U.S. 183, 73 Sup. Cr. 215 (1952). 

21 International Ass’n of Machinists v. Street, 367 U.S. 740, 773, 81 Sup. Ct. 1784, 
1802 (1961). 

22 Id. at 774, 81 Sup. Ct. at 1803. 
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to bore to the total union budget.?? Secondly, the Court suggested restitution 
of the same fraction of the plaintiff’s dues, unless the exact amount of plaintiff’s 
money spent on the political cause could be ascertained, in which case that exact 
sum would be the measure of restitution.24 Both of these methods of redress were 
conditioned by the requirement that the dissenter must notify the proper union 
official of his opposition to a particular political cause. 

It is readily apparent that either method of redress would be burdensome 
to administer. However, they appear to be the most acceptable solutions to this 
remedial problem. One solution would be to give dissenters al] their union dues 
back, as suggested by Justice Black.2° This would clearly defeat the express 
purpose of the statute—to make the beneficiaries share the cost of collective 
bargaining. Another would be to accept the Georgia court’s reasoning, and 
enjoin the enforcement of the union shop contract, as suggested by Justice 
Whittaker.2® This solution is unacceptable since it would nullify the Hanson 
holding that such contracts are constitutional and enforceable. In addition, the 
union could be enjoined from making amy political expenditures—an inequitable 
if not unconstitutional 27 solution. Finally, individual restitution could be denied 
on de minimis grounds. This would also be inequitable, and probably violate 
the dissenter’s first amendment freedoms. Thus, although the remedies proposed 
by the majority are burdensome, they are the only remedies that recognize valid 
union and individual interests, and a bona fide effort should be made to sustain 
them. 

Unfortunately, this bona fide effort may not be made. The Georgia Supreme 
Court recently took the instant case on remand and directed the trial court to 
seek a practical way to grant relief to the plaintiffs. But, if other methods of 
relief were found to be impractical, the trial court was directed to enjoin the 
union from spending any money for political purposes.28 Such an order provides 
the trial court with an easy solution to an important and complex remedial prob- 
lem, and threatens to jeopardize the strength of the Street decision. 

The correctness of the ultimate result in the Street case seems inarguable, 
but the means used to reach that result are open to criticism. Because the Court 
decided the case on statutory grounds, it is not clear whether unions not covered 
by the Railway Labor Act are now required to reimburse dissenting members 
for adverse political expenditures, or whether transportation unions covered by 
the act, but operating without a union shop agreement authorized by section 2, 
Eleventh, must follow the Court’s mandate. Despite the validity of the Court’s 


28 For example, suppose that the total union expenditure for an objectionable polit- 
ical cause was $100,000, and the total union budget was $1,000,000. The union would be 
enjoined from using 10% of the dissenter’s dues. But, the Court did not say what is 
to be done with this sum. Presumably, it is to be held by the union and credited to 
the member’s account. 

% For instance, if the union earmarks one dollar of the dissenter’s dues for a 
political fund, the dissenter is reimbursed that one dollar. If a general fund, is used, 
however, and the dissenter’s political contribution cannot be traced, he would be re- 
imbursed the same proportion of his dues that the union would be prevented from spend- 
ing as shown in note 23 supra. See International Ass’n of Machinists v. Street, supra note 
21, at 774-75, 81 Sup. Cr. at 1803. 

33 Id. at 796, 81 Sup. Ct. at 1813. 

26 Jd. at 780, 81 Sup. Ct. at 1826. 

27 See note 14 supra and accompanying text. 

2830 U.S.L. Week (Ga. Oct. 5, 1961). 
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policy of avoiding constitutional questions unless it is necessary,2® it would have 
been more desirable to decide the issues presented in Street on constitutional 
rather than statutory grounds, so that the case would provide a basis for future 
counsel in all labor cases, not merely those cases covered by section 2, Eleventh, 
of the Railway Labor Act. 


Metvin F, Jacer 


SALES—Patent or Trade Name of New Automobile Does Not Preclude Implied 
Warranty of Merchantable Quality on Sale. (Illinois) 


Plaintiff purchased a new Lincoln Premier automobile from defendant auto 
dealer. The car was a “lemon.” Besides numerous minor troubles,! the car 
developed valve trouble, a broken left rear spring, and a tendency to veer to the 
right. The electrical system caught on fire and the drive shaft broke. Plaintiff 
returned the car to defendant and demanded a new one. When this was not 
forthcoming plaintiff brought suit on the implied warranty of merchantability 
to rescind the contract and recover the purchase price.2 The trial court found 
for plaintiff. On appeal, held: Affirmed. An implied warranty of merchantable 
quality can arise although the automobile is styled “Lincoln Premier.” The 
numerous defects indicate that the car was not reasonably fit for use as an auto- 
mobile, and, therefore, it was not of merchantable quality as impliedly warranted. 
Appleman v. Fabert Motors, Inc., 30 Ill. App. 2d 424, 174 N.E.2d 892 (3d Dist. 
1961).8 

Section 15 of the Uniform Sales Act provided the statutory basis for this 
action. Subsection 1 of that section provides for an implied warranty that 
goods be reasonably fit for the particular purpose for which the buyer requires 
them, if that purpose is made known to the seller and the seller’s skill or judg- 
ment is relied upon in their selection. Subsection 2 indicates that an implied 
warranty of merchantable quality will arise when goods are bought by descrip- 
tion from a seller who deals in goods of that description. If the sale is of a 


29 See note 6 supra and accompanying text. 

1 These defects involved the gas gauge, door lock, speedometer, light switches, 
temperature gauge, wheel alignment, door squeaks, and road noises. 

2 Defendant gave the usual express, 90-day, parts warranty which would seem to 
cover most of the car’s ailments. However, the court noted that this express warranty 
“does not avoid the implied warranty that the car . . . was of the quality and fitness 
necessary for use as an automobile.” Appleman v. Fabert Motors, Inc., 30 Ill. App. 2d 
424, 432, 174 N.E.2d 892, 896 (3d Dist. 1961). 

Although not cited by the court on this point, the Uniform Sales Act provides, 
“An express warranty ... does not negative a warranty ... implied under this act 
unless inconsistent therewith.” Iti. Rev. Stat. c. 121%, § 15(6) (1959). 

3 Leave to appeal has been denied by the Illinois Supreme Court. 

4“Where the buyer, expressly or by implication, makes known to the seller the 
particular purpose for which the goods are required, and it appears that the buyer 
relies on the seller’s skill or judgment (whether he be the grower or manufacturer or 
not), there is an implied warranty that the goods shall be reasonably fit for such pur- 
pose.” Inu. Rev. Stat. c. 121%, § 15(1) (1959). 

5 “Where the goods are bought by description from a seller who deals in goods of 
that description (whether he be the grower or manufacturer or not), there is an implied 
warranty that the goods shall be of merchantable quality.” Int. Rev. Stat. c. 121%, 
§ 15(2) (1959). 
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specified article under its patent or trade name, subsection 4 provides that there 
shall be no implied warranty of fitness for a particular purpose.® 

Defendant contended that, since this was a sale under a patent or trade 
name,’ neither of the implied warranties in subsections 1 and 2 were present, 
relying on Santa Rosa-Vallejo Tanning Co. v. Charles Kronauer & Co8 In the 
Santa Rosa case, the buyer ordered “ ‘BB’ harness leather” and later found it to 
be of poor quality. His defense, when sued for the price, was that the two 
implied warranties had been breached by the seller. The court felt that “ ‘BB’ 
harness leather” was a trade name within the meaning of subsection 4, as there 
was uncontradicted evidence that such name was “used in the harness-making 
trade, and in buying and selling of leather for harnesses, to denote a certain grade 
of harness leather. . . .”® Thus, by the express language of subsection 4 there 
could be no implied warranty of fitness for a particular purpose. The court 
went on to exclude an implied warranty of merchantability on the ground that 
the sale was not a sale “by description” as required by subsection 2. Without 
explaining what a sale “by description” was, the court excluded the warranty 
because section 15 of the Sales Act “clearly distinguishes between such a sale 
and the sale of a specified article under its patent or trade name.” 1® Apparently, 
then, a sale under patent or trade name and a sale by description were mutually 
exclusive things, so that once a sale fell within subsection 4, no subsection 2 
warranty of merchantability could exist. Thus, under the Santa Rosa decision, 
neither of the implied warranties of quality are available to one who buys by 
patent or trade name. 

No other jurisdiction under the Uniform Sales Act has given subsection 4 
this broad effect. In all cases covering this point it has been held that a sale under 
a patent or trade name does not, for that reason alone, preclude a warranty of 
merchantability from arising.1! There is an apparent split of authority as to 
whether the words “by description” should be confined to cases where the seller 
must select the goods on the basis of the description furnished him by the 
buyer,!2_ or whether a “sale by description” could also include sales of specific 


6 “Tn the case of a contract to sell or a sale of a specified article under its patent 


or other trade name, there is no implied warranty as to its fitness for any particular 
purpose.” Ixy. Rev. Srat. c. 121%, § 15(4) (1959). 

7 Apparently the plaintiff agreed that the sale was “under a patent or other trade 
name,” as he did not argue this point on appeal. See Brief for Appellee, pp. 37-38. 
Courts have not looked with favor upon the exception in subsection 4, and although an 
article has a patent or trade name it does not always follow that its sale will fall within 
subsection 4. For example, if the seller takes the initiative in selecting the article, it has 
been held that the trade name exception does not apply. Davenport Ladder Co. v. 
Hines Lumber Co., 43 F.2d 63 (8th Cir. 1930) (lumber called “C and Better Norway”); 
see Prosser, The Implied Warranty of Merchantable Quality, 27 Minn. L. Rev. 117, 
141 (1943); cf. Barnett v. Kennedy, 315 Ill. App. 28, 42 N.E.2d 298 (3d Dist. 1942) 
(trade name ignored in finding particular purpose warranty). 

8228 Ill. App. 236 (1st Dist. 1923). 

9 Td. at 244. 

10 Id. at 246. 

4 See, e.g., Kelvinator Sales Corp. v. Quabbin Improvement Co., 234 App. Div. 96, 
254 N.Y. Supp. 123 (Sup. Ct. 1931); Knapp v. Willys-Ardmore, Inc., 174 Pa. Super. 90, 
100 A.2d 105 (1953). See generally Prosser, supra note 7; Note, Warranties in Illinois, 
1959 U. Iu. L.F. 1057 (forecasting Santa Rosa’s downfall); Note, 5 De Paut L. Rev. 273 
(1956); Annot., 135 A.L.R. 1393 (1941). 

121 WiLLisTon, SALEs § 224 (rev. ed. 1948). 
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items in the presence of the buyer at the time of the transaction.!* In either 
case it is evident that when a buyer asks for goods by a trade name he is, in 
reality, merely using a shorthand way of describing them,!* and, therefore, the 
implied warranty of merchantability should be available to him. However, in a 
court which requires the description to be the basis for the seller’s selection, no 
warranty of merchantability would be implied.15 

In the instant case it is not clear whether the plaintiff bought a specific auto- 
mobile displayed in the dealer’s showroom, or whether he had to order a certain 
model, describing color and equipment. The court does not mention any “sale 
by description” requirement, so apparently the nature of the transaction would 
have no effect on whether subsection 2 could be invoked. 

Neither is it clear from the decision in Appleman whether Illinois law of 
implied warranties is now in line with that of other jursdictions, or whether the 
court has merely sidestepped the Santa Rosa case. The court avoids a direct 
clash with the Santa Rosa decision by limiting the scope of the words “patent 
or other trade name” to those articles, “which by the trade and name import a 
certain quality and fitness, such as a certain grade of grain, leather, wood or 
other articles,”1® whereas, “the name ‘Lincoln Premier’ stands for a certain 
style of automobile.” 17 At the same time, the court uses language which might 
indicate a total rejection of the “sale by description”-“sale under trade name” 
distinction made in the Santa Rosa case, when it points out that subsection 4 
“was not enacted by the legislature to permit the seller of goods to say that 
because an article has a trade name, whether singular or a complicated component 
mass of articles such as an automobile, there could be no implied warranty as 
to its merchantable quality. .. .” 18 : 

With the possible exception of cases involving the sale of deleterious food 
or drink,!® the instant case is the first Illinois decision under the Sales Act to 


18 Prosser, The Implied Warranty of Merchantable Quality, 27 Munn. L. Rev. 117, 
143-45. 

14 Jd, at 141-42. 

15In Adams v. Peter Tramonten Motor Sales, 46 N.J. Super. 313, 126 A.2d 358 
(Super. Ct. App. Div. 1956), a case involving the sale of an automobile under patent 
or trade name, the court indicated that if the car was seen by the buyer and he agreed 
to purchase that specific car, the sale was not one by description, and hence not within 
subsection 2 of the Uniform Sales Act. On the other hand, in Kohn v. Ball, 36 Tenn. 
App. 281, 254 S.W.2d 755 (1952), also involving the sale of an automobile, the court felt 
that the term “sale by description” had been broadened to include all sales, whether or 
not the goods were present, where there was no adequate opportunity to inspect. 
Liability was found in this case under an implied warranty of merchantability. 

16 Appleman v. Fabert Motors, Inc. 30 Ill. App. 2d 424, 432, 174 N.E.2d 892, 896 
(3d Dist. 1961). 

17 Ibid. 

18 Jd. at 430-31, 174 N.E.2d at 896. 

19 Most decisions in this area do not mention the Sales Act, but speak of implied 
warranties of wholesomeness and fitness for human consumption. See, e.g., Sharp v. 
Danville Coca-Cola Bottling Co., 9 Ill. App. 2d 175, 132 N.E.2d 442 (3d Dist. 1956); 
Duncan v. Martin’s Restaurant Inc., 347 Ill. App. 183, 106 N.E.2d 731 (1st Dist. 1952). 
In one case the court indicated that subsection 4 would not operate to preclude a 
warranty of fitness for a particular purpose, although the item sold had a trade name 
(Pet Milk). No mention was made of merchantability. Bowman v. Woodway Stores, 
Inc., 258 Ill. App. 307 (4th Dist. 1930), rev'd on other grounds, 345 Ill. 110, 177 N.E. 
727 (1931). 
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find liability based on the implied warranty of merchantability.2° Although 
this warranty is said to be the broader of the two,?! Illinois courts have been 
reluctant to use it, and have preferred the “particular purpose” warranty in- 
stead.22 As this warranty cannot be applicable to all sales because of the require- 
ments of knowledge of the buyer’s purpose by the seller and reliance on the 
seller’s judgment by the buyer, it would seem desirable that Illinois courts in 
the future will be more receptive to extended use of the warranty of merchant- 
ability. 

The precedent value of the instant case will diminish on July 1, 1962, when 
the Uniform Commercial Code takes effect in Illinois.22 The Code does not 
require that goods be bought “by description” before an implied warranty of 
merchantability arises,24 and the “patent or other trade name” exception has 
been eliminated.25 The concept of “merchantability” is defined in terms of 
certain basic criteria, among which is the requirement that goods be fit for the 
ordinary purposes for which such goods are used.?¢ As this is essentially the 
language the court in the Appleman case uses in holding that the car was un- 
merchantable, it appears that the same result would follow under the Code. 

That a seller be required in every sale (absent express contract provisions 
to the contrary) to furnish goods “fit for the ordinary purposes for which such 


20 The common-law rule that goods must be of a “fair and merchantable quality” 
had been accepted in Illinois. Fuchs & Lang Mfg. Co. v. R. J. Kittredge & Co., 242 Ill. 
88, 89 N.E. 723 (1909); Fish v. Roseberry, 22 Ill. 288 (1859); Babcock v. Trice, 18 Ill. 
420 (1857). 

21 Prosser, The Implied Warranty of Merchantable Quality, 27 Munn. L. Rev. 117 
(1943). 

22In two cases the courts have held for the buyer under the particular purpose 
warranty, although the goods had a trade name. The warranty of merchantability was 
not discussed. Barnett v. Kennedy, 315 Ill. App. 28, 42 N.E.2d 298 (3d Dist. 1942); 
Seebury Piano Co. v. Lindner, 221 Ill. App. 94 (1st Dist. 1921). In Neignfried v. Singer, 
227 Ill. App. 493 (4th Dist. 1923), decided before the Santa Rosa case, the court held 
for the seller under the trade name exception of subsection 4. Again there was no men- 
tion of a warranty of merchantability. 

°3 Itt. Rev. Stat. c. 26 (1961). 

“Unless excluded or modified (Section 2—316) [governing disclaimers], a 
warranty that the goods shall be merchantable is implied in a contract for their sale 
if the seller is a merchant with respect to goods of that kind or though not a merchant 
states generally that they are guaranteed. The serving for value of food or drink to 
be consumed either on the premises or elsewhere is a sale.” UNnirorm COMMERCIAL CopE 
§ 2—314(1). See HAWKLAND, SALEs AND BuLK SALEs 41-43 (1948). 

*5 However, the implied warranty of fitness for a particular purpose has been re- 
tained. “Where the seller at the time of contracting has reason to know any particular 
purpose for which the goods are required and that the buyer is relying on the seller’s 
skill or judgment to select or furnish suitable goods, there is unless excluded or modified 
. .. an implied warranty that the goods shall be fit for such purpose.” Unirorm Com- 
MERCIAL Cope § 2—315. See Hawkland, supra note 24, at 43-44. 

The designation of an article by a patent or trade name is “one of the facts to be 
considered on the question of whether the buyer actually relied on the seller, but is not 
of itself decisive of the issue.” Untrorm CommerctaL Cope § 2—315, Official Comment 5. 

26 UntrorM CoMMERCIAL Cope § 2—314(2) (c). Goods must also pass without objec- 
tion in the trade and be of fair average quality. Special provisions cover packaging re- 
quirements and kind, quality, and quantity variations within a unit or units. See UNntrorm 
ComMERrcIAL Cope §§ 2—314(2) (a), (b), (d)-(f). 
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goods are used,” 2? seems consistent with modern business practices.28 The 
competition for consumer good will, the desire to sell in volume without time 
consuming delays for inspection by buyers, and the liberal repair and replace- 
ment policies of modern merchants, indicate that a broad warranty of merchant- 
ability would place no more burden on sellers than that which they themselves 
have already in fact assumed in their commercial dealings. 


Jon D. Hartman 


TORTS—Action Maintainable for Intentional Infliction of Severe Emotional 
Distress Unaccompanied by Physical Injury. (Illinois) 


Defendant, while allegedly in an intoxicated condition, informed plaintiff 
that he intended to murder her husband, and in fact carried out this threat the 
same day. Plaintiff subsequently sought to recover damages for her “great mental 
anguish” and “nervous exhaustion” resulting from the defendant’s conduct. The 
trial court granted defendant’s motion to strike, and dismissed the action. On 
appeal, held: Reversed. Allegations that defendant intentionally caused severe 
emotional disturbance and nervous exhaustion by his threat to murder plaintiff’s 
husband and the fulfillment of such threat state a cause of action.! Knierim v. 
Izzo, 22 Ill. 2d 73, 174 N.E.2d 157 (1961). 

Illinois thus appears to have joined the ever-increasing number of jurisdic- 
tions which now recognize as a cause of action that which Dean Prosser has 
termed “a new tort” 2— the intentional infliction of severe emotional distress 
independent of any physical injury whatever.2 Prior to the instant decision, 
Illinois courts had been confronted with actions for mental suffering in situations 
involving negligent conduct only; and even in those cases, recovery has been 
denied unless some physical impact could be shown.‘ Mental suffering has, how- 


27 UnirorM CoMMERCIAL Cope § 2—314(2) (c). 

28 See Voip, Sates § 86 (1959). 

1 The trial court had also struck certain counts in the complaint brought under 
the Wrongful Death Act, naming as defendants Izzo and certain tavern operators. This, 
too, was held to be error; the supreme court was of the opinion that such counts stated 
a cause of action as against Izzo. The lower court was affirmed, however, in its holding 
that: (a) mental disturbance without physical injury is not a personal injury within 
the meaning of the Liquor Control Act, and (b) punitive damages are not recoverable 
in an action such as this. 

2 Prosser, Intentional Infliction of Mental Suffering: A New Tort, 37 Mich. L. Rev. 
874 (1939). 

3 Interestingly, a federal court deciding a recent diversity of citizenship case 
analyzed quite accurately the changing Illinois view on this matter, and concluded that 
if the facts in that case were presented to the Illinois Supreme Court, the plaintiffs would 
indeed be allowed to recover damages for mental anguish. Bushers v. Graceland Ceme- 
tery Ass’n, 171 F. Supp. 205 (E.D. Ill. 1958). 

* Chicago & A. Ry. v. Averill, 224 Ill. 516, 79 N.E. 654 (1906); Chicago City Ry. v. 
Anderson, 182 Ill. 298, 55 N.E. 366 (1899); Braun v. Craven, 175 Ill. 401, 51 N.E. 657 
(1898); Phillips v. Dickerson, 85 Ill. 11 (1877); Indianapolis & St. L. Ry. v. Stables, 62 
Ill. 313 (1872); McCullough v. Orcutt, 14 Ill. App. 2d 513, 145 N.E.2d 109 (2d Dist. 
1957); Duncan v. Martin’s Restaurant, 347 Ill. App. 183, 106 N.E.2d 731 (1st Dist. 1952); 
Fitzgerald v. Davis, 237 Hil. App. 488 (1st Dist. 1925); Haas v. Metz, 78 Ill. App. 46 (2d 
Dist. 1898). 
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ever, been recognized as an element of compensable damage in other established 
tort actions, such as assault,5 defamation,® malicious prosecution,’? and invasion 
of right of privacy.® In addition, there has been an exceptional series of cases of 
a very restricted nature, recognizing an action in the next of kin against one 
who intentionally mutilates a dead body.® 

In Knierim, Justice House made mention of the fact that in 1947 section 46 
of the Restatement of Torts }© was amended to recognize the intentional causing 
of severe emotional distress as a separate and independent tort, approving re- 
covery not only for bodily harm resulting therefrom but also for the emotional 
distress alone. This result has long been supported by a number of noted scholars 
in the field,1! and recovery has been allowed for such intentional acts in many 
jurisdictions which require impact or physical injury in cases where the defend- 
ant’s conduct was merely negligent.!2 

There is no reason to believe that the decision in Knierim will have any 
immediate significant bearing on the long-standing rule in Illinois requiring 
impact in the negligence cases. The rules determining liability in each of the 
two situations are different,!3 and it is highly probable that the distinction will 
be rigidly maintained, at least for some time to come. The test of reasonable 
foreseeability has been applied consistently in granting recovery for mental 
anguish in situations involving negligence, whereas in the “intentional infliction” 
cases it is the outrageous character of the actor’s conduct, from which can be 
inferred an intention to harm, which generally furnishes the basis for granting 


5 Johnson v. Lamm, 156 Ill. App. 287 (1st Dist. 1910). 

6 Adams v. Smith, 58 Ill. 417 (1871). 

7 Merriman v. Merriman, 290 Ill. App. 139 (3d Dist. 1937). 

8 Fick v. Perk Dog Food Co., 347 Ill. App. 293, 106 N.E. 2d 742 (1st Dist. 1952). 

® Mensinger v. O’Hara, 189 Ill. App. 48 (1st Dist. 1914); Palenzke v. Bruning, 98 
Ill. App. 644 (1st Dist. 1900). In such cases, the right of action is generally based upon 
a wilful trespass to the plaintiff’s right to the possession of the remains. 

In Mensinger, the defendants were undertakers. While preparing the plaintiff’s 
deceased wife for burial they impishly snipped off her beautiful hair. The husband was 
allowed to maintain an action for damages for mental anguish caused him. 

10 Restatement, Torts § 46 (1948 Supp.). Comment (a) to § 46 states: “An inten- 
tion to cause severe emotional distress exists when the act is done for the purpose of 
causing the distress or with knowledge on the part of the actor that severe emotional 
distress is substantially certain to be produced by his conduct.” 

11 See, for example , Goodrich, Emotional Disturbance as Legal Damage, 20 Mich. 
L. Rev. 497 (1922); Hallen, Damages for Physical Injuries Resulting from Fright or 
Shock, 19 Va. L. Rev. 253 (1933); Magruder, Mental and Emotional Disturbance in the 
Law of Torts, 49 Harv. L. Rev. 1033 (1936); Prosser, Intentional Infliction of Mental 
Suffering: A New Tort, 37 Mich. L. Rev. 874 (1939); Wade, Tort Liability for Abusive 
and Insulting Language, 4 Vand. L. Rev. 63 (1950). 

12 Clark v. Retail Associated Credit Men, 105 F.2d 62 (D.C. Cir. 1939); Savage v. 
Boies, 77 Ariz. 355, 272 P.2d 349 (1952); Wilson v. Wilkins, 181 Ark. 137, 25 S.W.2d 
428 (1930); State Rubbish Collectors’ Ass’n v. Siliznoff, 38 Cal. 2d 330, 240 P.2d 282 
(1952); Slocum v. Food Fair Stores of Fla., Inc., 100 So. 2d 396 (Fla. 1958); Aetna Life 
Ins. Co. v. Burton, 104 Ind. App. 576, 12 N.E.2d 360 (1938); Curnutt v. Wolf, 244 
Iowa 683, 57 N.W.2d 915 (1953); Nickerson v. Hodges, 146 La. 735, 84 So. 37 (1920); 
LaSalle Extension Univ. v. Fogarty, 126 Neb. 457, 253 N.W. 424 (1934); Jeppsen v. 
Jensen, 47 Utah 536, 155 Pac. 429 (1916). 

18 See Smith & Prosser, Cases on Torts 551 (2d ed. 1957). 








Fatt] RECENT DECISIONS 537 


recovery.!* Liability may result under this “new tort” where: (a) the actor 
desired to inflict emotional distress; (b) he knew that it was “substantially cer- 
tain” to result from his conduct; 15 or (c) he acted “recklessly,” defined as “in 
deliberate disregard of a high degree of probability that the emotional distress 
would follow.” 16 

In Knierim, the court enumerated each of the time-worn grounds offered 
for denial of recovery, and proceeded to dispose of each in a convincing manner. 
Included in these were: first, that mental disturbance cannot be measured in 
terms of money;17 second, that mental consequences are too intangible and 
peculiar for the law to deal with them; !® third, that allowance of such an action 
would open the door to a flood of fictitious claims;1® and fourth, that mental 
consequences vary greatly with the individual. Justice House observed that 


14“The cases thus far decided have found liability only where the defendant’s con- 
duct has been extreme and outrageous. It has not been enough that the defendant has 
acted with an intent which is tortious or even criminal, or that he has intended to inflict 
emotional distress. . . . Liability has been found only where the conduct has been so 
outrageous in character, and so extreme in degree, as to go beyond all possible bounds 
of decency, and to be regarded as atrocious, and utterly intolerable in a civilized com- 
munity. Generally, the case is one in which the recitation of the facts to an average 
member of the community would arouse his resentment against the actor, and lead him 
to exclaim, ‘Outrageous!’” Restatement (Second), Torts § 46, comment (d) at 22 
(Tent. Draft No. 1, 1957). 

15 A guest in plaintiff's home decided to slash his throat in her kitchen, knowing 
that plaintiff was substantially certain to find his body. When she returned and dis- 
covered the blood-soaked corpse on her kitchen floor, she suffered a severe shock and 
resulting illness. The decedent’s estate was held liable to her. Blakely v. Shortal’s Estate, 
236 Iowa 787, 20 N.W.2d 28 (1945). 

16 Restatement (Second), Torts § 46, comment (i) at 26 (Tent. Draft No. 1, 
1957). Illinois, however, may not adopt the “recklessness” approach; see the suggestion 
to this effect infra. 

17“Tf the physical effect of strong emotional disturbance is a result that we can 
trace and can see, it should be clear that the plaintiff's right to recover for such 
disturbance should be recognized. The measurement of the injury in terms of money 
is no more difficult a problem here than in any case of non-pecuniary damage—a broken 
leg or a bruised head. The question is simply whether a certain act produced a given 
effect, the same question as in the tracing of paralysis from a contusion suffered months 
before in a street car accident, or finding whether tuberculosis developed from an injury 
in a railroad wreck.” Goodrich, Emotional Disturbance as Legal Damage, 20 Mich. L. 
Rev. 497, 503 (1922). 

18To this, Magruder replies: “Judicial control over the size of verdicts has been 
deemed a sufficient safeguard against abuse in cases where the plaintiff’s essential griev- 
ance is of an intangible sort.” Magruder, Mental and Emotional Disturbance in the Law 
of Torts, 49 Harv. L. Rev. 1033 (1936). 

19 “But this is a poor reason for denying recovery for any genuine, serious mental 
injury. It is the business of the law to remedy wrongs that deserve it, even at the 
expense of a ‘flood of litigation’; and it is a pitiful confession of incompetence on the 
part of any court of justice to deny relief upon the ground that it will give the court 
too much work to do.” Prosser, Intentional Infliction of Mental Suffering: A New Tort, 
37 Mich. L. Rev. 874, 877 (1939). 

Of the numerous expressions of distaste for the “flood of litigation” argument, 
probably none is more succinct nor more frequently quoted than that of Chief Justice 
Holt: “It is no objection to say, that it will occasion a multiplicity of actions; for if 
men will multiply injuries, actions must be multiplied too; for every man that is injured 
ought to have his recompense.” Ashby v. White, 2 Ld. Raym. 938, 955 (1703). 
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medicine has made great strides over the past three decades in the direction of a 
greater understanding of human emotions; 2° that, although there may indeed 
be some fraudulent plaintiffs demanding their day in court, nevertheless courts 
will be competent to draw the line of distinction between “the slight hurts which 
are the price of a complex society and the severe mental disturbances inflicted by 
intentional actions wholly lacking in social utility”;?! and that the individual 
variations in reactions to psychic stimuli can be counteracted by the adoption of 
a “man of ordinary sensibilities” standard, analogous to the traditional “reason- 
able man” test familiar to jurors. He concluded that peace of mind is indeed of 
sufficient legal importance to warrant protection against intentional interference 
of the nature involved in the case at bar. 

Considering the nation-wide trend toward the allowance of actions for 
emotional distress intentionally caused, it could perhaps be said that the Knierim 
decision comes as no great surprise, even in a jurisdiction as rigid in this area of 
the law as Illinois has been in the past—and will doubtless continue to be in the 
mere negligence situations. The aspect of the instant case which does, however, 
make the result somewhat surprising is the fact that the real violence on the part 
of the defendant was directed not toward the plaintiff but rather, toward her 
husband, and outside her presence.?? It is true that the threat was made directly 
to her, but it was not her life which was threatened; it was that of her husband.?3 

An analysis of the pleaded facts in the instant case may suggest a few of the 
possible limitations on this new tort. Considering first the facts surrounding the 
threat in Knierim, it seems questionable whether the mere threat alone, unaccom- 
panied by subsequent fulfillment thereof, could support a cause of action. An 
unfulfilled threat of future harm to a third person would seem to be less damaging 
than a similar threat of future harm to the plaintiff herself, which, though not 
legally constituting an assault,24 has nevertheless provided the basis for recovery 


20For example, it appears certain now that a primary causation factor leading to 
emotional suffering is the absence of an immediate outlet for increased tension. Goodrich 
writes: 

“Dr. Cannon showed, too, that adrenin secretion promoted by emotional stimulation 
will reinvigorate a muscle as much in five minutes as rest will in the course of an 
hour. It would seem then that the tired businessman guesses right when he chooses 
the excitement of a whirly-girly show, instead of going home to bed. We might 
argue that a defendant who has aroused plaintiff’s fears and increased his adrenin 
supply has done him a service, has given him more pep, and ought to be thanked 
instead of sued. 

“But harm does result from the emotional state owing to the subject’s inability to 
put strong feeling into action.” Goodrich, Emotional Disturbance as Legal Damage, 
20 Mich. L. Rev. 497, 502 (1922). 

21 Knierim v. Izzo, 22 Ill. 2d 73, 85, 174 N.E.2d 157, 164 (1961). 

22 Tt is indeed strange that nowhere in the instant opinion does Justice House men- 
tion the fact that the plaintiff was not present at the site of her husband’s murder. This 
fact is discoverable only upon a reading of the plaintiff’s brief. 

23The court in Knierim did not, oddly, consider separately the fact that the 
defendant’s conduct was directed toward a third person. In its conclusion, the court 
made no express mention of the third person aspect: “We hold therefore that the allega- 
tions that defendant intentionally caused severe emotional disturbance and nervous ex- 
haustion by his threat to murder plaintiff’s husband and the fulfillment of the threat 
states a cause of action.” Jd. at 87, 174 N.E.2d at 165. 

% Restatement (Second), Torts § 31 (Tent. Draft No. 1, 1957). 
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in an action for intentional infliction of emotional distress.25 The severity of 
the emotional distress caused a person of ordinary sensibilities by such a threat 
would appear to fall short of the requisite degree. Mere threat of future harm 
is normally less convincing, too, than an assertion by the actor that a certain 
member of plaintiff’s family has been seriously injured; in the latter situation 
recovery has been allowed.?@ 

A consideration of the zurder alone, absent a preceding threat, poses addi- 
tional limitations. No case has appeared thus far in which recovery was allowed 
where the plaintiff did not actually witness the violence.27 In Jeppsen v. Jensen,?8 
for example, recovery was allowed where the fright was caused by wilful and 
wanton acts directed against plaintiff’s husband in her presence, including a 
threat to shoot the husband. Unless the plaintiff is on the scene at the time, it 
will be difficult to fit the situation into one of the theories normally relied upon 
to hold the defendant liable. “Actual intent” to cause mental suffering in an 
absent party is not a fact which lends itself readily to convincing proof. Dean 
Prosser has suggested the application of the “transferred intent” theory to the 
mental anguish situation involving third persons,?® but it is questionable whether 
this theory could ever be applicable where the plaintiff was not present. 

There is certainly doubt as to whether it can be said that one who shoots 
another must have known that such act was “substantially certain” to cause 
severe emotional distress in a third person nowhere near the scene at the time— 
though concededly most people have families who will presumably constitute 
a class of mourners. 

The “reckless” causing of such distress is probably a somewhat more likely 
basis for finding liability in the case of the absent plaintiff; but it may be that 
Illinois is not yet ready to adopt this approach, which was not mentioned in the 
1948 supplement to the Restatement of Torts. Moreover, in the event that such 
a theory is adopted by the Illinois courts, the question arises as to whether they 
would then require impact, since no element of intent is directly involved in 
recklessness. 

This leaves as a possibility the “reasonable foreseeability” theory; but foresee- 
ability creates a duty of care, the breach of which results in a finding of negli- 
gence. At that point, the impact requirement seemingly comes into play. One 
possible conclusion here is that the real meaning of cases such as Hill v. Kim- 
ball®® and Jeppsen v. Jensen *1 is that if an intentional tort committed against A 
results in a foreseeable injury to P, a third person, then in such a situation lia- 
bility to P may exist as a “special case” of negligence in which impact is not 


25 See, for example, State Rubbish Collectors’ Ass’n v. Siliznoff, 38 Cal. 2d 330, 240 
P.2d 282 (1952). 

26 Savage v. Boies, 77 Ariz. 355, 272 P.2d 349 (1954); Wilkinson v. Downton, 2 
Q.B.D. 57 (1897). 

27 Restatement (Second), Torts § 46 at 28 (Tent. Draft No. 1, 1957). 

2847 Utah 536, 155 Pac. 429 (1916). 

29 “Where the mental distress is caused by an act intended to affect a third person, 
no reason is apparent why the doctrine of ‘transferred intent’ found in the battery cases 
might not be applied to permit recovery. There seems to be no reason to apply it 
where the plaintiff suffers physical harm, and to reject it where there is mental damage.” 
Prosser, Torts 46-47 (2d ed. 1955). 

3076 Tex. 210, 13 S.W. 59 (1890). 

31 Supra note 28. 
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required. Perhaps this would be an instance of “transferred impact” rather 
than transferred intent. 

Of course, the foregoing begs the very issue involved in that situation, 
namely, whether there could be any foreseeability on the part of the wrongdoer 
where the plaintiff was not even present. Inasmuch as the Illinois court has 
denied recovery where the plaintiff was in fact present but the wrongdoer was 
unaware of such presence,®? a negative answer seems appropriate. 

One other aspect of the Knierim case deserves comment. The court held 
that punitive damages are not recoverable in actions such as this. This conclu- 
sion certainly seems vulnerable to attack. The reasoning was that because it was 
the outrageous nature of defendant’s conduct that formed the basis for the 
action, the award of compensatory damages would be sufficiently punitive. It 
is difficult to conceive why the defendant’s wealth, for example, should not be 
a factor for consideration in this case just as it is in other cases, in determining 
the sufficiency of damages.®3 

Regardless of the theory on which the right of action is based, it seems 
quite clear that mental suffering can indeed be a real injury in itself. Knierim v. 
Izzo represents a manifestation by the Illinois Supreme Court of an awareness 
of this fact, and of a willingness to compensate the injured party therefor. In 
recognizing a cause of action in cases of intentional infliction of emotional 
distress, the court appears to have finally taken the “step” which Professor 
Goodrich suggested when he wrote: 34 


“(T]he law has already recognized the possession of a peaceful mental state 
as a subject for protection. It now only remains to break loose from the 
arbitrary rule requiring such protection to be coupled with some other claim 
before affording redress. This step, it is submitted, we may see taken any 
time. That is the way the common law grows.” 


Rosert NotMan 


82 Phillips v. Dickerson, 85 Ill. 11 (1877). 

83 Compare Restatement, Torts § 46, comment (h) (1948 Supp.), which states 
that punitive damages are appropriate in such actions. 

34 Goodrich, Emotional Disturbance as Legal Damage, 20 Mich. L. Rev. 497, 513, 
(1922). 
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